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CHAPTER ONE
CONSULAR RELATIONS

1. Notion

To use the terminology of the 1963 Vienna
Convention on Consular Relations, the
term “consular relations" covers the
totality of relations established between
two States - the sending State and the
receiving State - as a result of the exercise
of consular functions by organs of the
former on the territory of the latter. The
ability to establish consular relations
belongs ipso jure to sovereign States and,
like the right of legation, is one of the
fundamental elements of their capacity as
subjects of international law.
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2. Establishment of Consular Relations
The consent of both the interested parties,
by a specific written or oral agreement
between them, is a prerequisite for the
establishment of consular relations. Thus,
unilateral acts are excluded in this case
since they would be contrary to the notion
of State sovereignty. The rule of mutual
consent is customary and constitutes one
of the fundamental principles of consular
law (see also 1963 Vienna Convention,
Art. 2 (1).
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Consular relations may also be established
tacitly through the consent to establish
diplomatic relations. Unless there are
indications to the contrary, such consent
also implies consent to establish consular
relations (1963 Vienna Convention, Art.

2(2)).
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The establishment of diplomatic relations

without the parallel establishment of
consular relations is in practice a rare
phenomenon. The opposite case - the
establishment of consular relations
between States which do not maintain
diplomatic relations - although also
unusual, is less rare. In such a case, the
consular relations established are the only
official relations existing between these
two States and will normally pave the way
for the establishment of diplomatic
relations. It may be concluded from the
above that diplomatic relations, in
principle, include consular relations but
not vice versa; consular relations are
independent of diplomatic relations.
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3. Establishment of a Consular Post

The establishment of consular relations
should not be confused with the
establishment of a consular post on the
territory of the receiving State, which is
subject to the special conditions provided
by Art. 4 of the 1963 Vienna Convention.
The consent of the receiving State is
always necessary for the establishment of
a consular post on its territory. The
approval of the receiving State is also
necessary to establish the seat of the
consular post, its classification and the
consular district. Furthermore, under a
newly developed consular practice, such
approval is increasingly required to
establish the size of the consular staff. All
such questions touching upon the
sovereignty of the receiving State are
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therefore settled by means of an express
agreement between the interested parties.

As a rule, such an agreement is concluded
separately, usually by an exchange of
letters, after the conclusion of a consular
agreement between these parties. Any
change with regard to any matter thus
settled, e.g. the number of consular posts
or the seat of the consular district, would
require the conclusion of a new agreement
between the sending State and the
receiving State.
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The number of consular posts depends on
the consular needs of each particular State.
For instance, a State with a great number
of its citizens in another State may have a
greater number of consulates in that State
than the latter has on the territory of the
former. However, where countries of like
importance or neighbouring countries are
concerned, the rule of parity will normally
apply. Thus, the United States maintains a
consulate in Leningrad and the ex-Soviet
Union has one in New York.
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4. Organs for Consular Relations

While consular posts are the obvious
organs for consular relations, diplomatic
missions may also be such organs.
Consular posts are divided into four
classes: consulates-general, consulates,
vice-consulates and consular agencies.
Consulates-general and consulates are
usually established in important centres of
the receiving State where there is a great
number of citizens of the sending State or
where the State has significant
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commercial or shipping interests. Vice-
consulates and consular agencies are
established in centres of secondary
interest, particularly in - ports.
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The 1963 Vienna Convention contains no
definition of a consular post. However, if
a definition is ventured, the following
three characteristics should be taken into
account: a consular post is an organ of the
sending State; it is established in the
receiving State on a permanent basis; and
it purports to perform, for the account of
the sending State, on the territory of the
receiving State, such functions as are
recognized as being within its
competence. Consequently, consular
posts, like diplomatic missions, constitute
permanent and fundamental organs for
international inter-State relations on a
bilateral level.
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Apart from consular posts, diplomatic
missions may also perform consular
functions as expressly provided by Art. 3
of the 1963 Vienna Convention. This
provision reflects a recent practice —
which has tended to become more and
more general under which embassies
exercise consular functions through their
consular offices comprising sections of
the embassies. No consent of the receiving
State is required for the exercise of such
functions. The embassy is merely required
to notify the ministry of foreign affairs of
that State of the names of those of its
members who are charged with the
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performance of consular functions (1963
Vienna Convention, Art. 70).

10.

5. Privileges and Immunities

A consular post headed by a career
consular officer, carries with it a series of
privileges and immunities (1963 Vienna
Convention, Arts. 28 to 39) to facilitate the
performance of consular functions. Thus,
consular premises are exempt from all
taxes other than dues representing
payment for specific services rendered.
Furthermore, all articles to be used for
official purposes by the consular post are
exempt-from customs duties. Consular
posts enjoy an extensive right of
communication and may contact the
government, diplomatic missions and
other consular posts of the sending State
wherever situated, by employing all
appropriate means of communication
(consular-couriers, consular bags, - coded
communications and so forth).
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The most important privileges, however,
are the inviolability of consular archives
and premises. Consular archives and
documents, wherever situated, are always
absolutely inviolable, even in the event of
- armed conflict. The same is true of
official correspondence of the consular
post. The authorities of the receiving State
may not, therefore, examine or confiscate
them. Inviolability in this case has a
customary character.
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The inviolability of consular premises
includes two obligations. The first is a
special obligation to protect such
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premises. This obligation has a positive
content and a preventive character: the
receiving State must in each case show
such  diligence as required by
circumstances and take all appropriate
means in order to prevent any act of
violence against the consular premises or
any disturbance of its peace or impairment
of its dignity. The second obligation
incumbent upon the authorities of the
receiving State is the duty not to enter the
premises of the consular post without the
consent of its head. This negative
obligation covers only the part of the
premises exclusively used for the
purposes of the work of the consular post.
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Furthermore, a specific exception to this
rule is provided for in cases where
immediate action is required (e.g. in cases
of fire). In such cases the authorities of the
receiving State may enter the “exclusive”
part of the consular premises without the
consent  otherwise  required. The
inviolability of consular premises is,
therefore, not absolute, as is the case of
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The 1963 Vienna Convention contains no
provision concerning the reasons which
may justify consular relations to be
terminated. However, apart from the
extinction of the sending or the receiving
State and the consequent closure of
consulates, the commonest reason for
termination is the severance of consular
relations. This is a unilateral and
discretionary act which is usually decided
upon when an especially severe crisis
exists in the relations between the sending
and the receiving States. However, the
rule that severance of diplomatic relations
does not automatically entail the
severance of consular relations (1963
Vienna Convention, Art. 2(3» means that
inter-State relations can continue even
during periods of tension between States.
It should also be noted that the outbreak of
war always constitutes grounds for the
termination of consular relations between
the belligerent States.
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In cases where consular relations are
terminated, the sending State may entrust
a third State with the custody of the
consular premises and archives, as well as
the protection of its own and its citizens'
interests (Protecting Power). This third
State must, however, be acceptable to the
receiving State (1963 Vienna Convention,
Art. 27). Protective functions of this
nature are traditionally entrusted to
Switzerland.
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CHAPTER TWO
CONSULS

1. Notion

The consular institution is one of the most
ancient in international relations. Consuls
(the term derives from the Latin consulere,
to consult) are official agents of their State
performing consular functions on its
behalf in another State. The usual criterion
used for the distinction between diplomats
and consuls is the representative character
of the former of which the latter are
devoid. However, this distinction is not
altogether correct.
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Undoubtedly diplomatic agents have a
general representative character since in
all matters and relations they represent
their country in the State to which they are
accredited. Consuls, on the other hand, as
State organs, also represent their country
in another State, but only in matters within
their competence. Thus, the representative
character of consuls is, like their
competence, specific, and secondary to
that of diplomatic agents
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2. Historical Evolution

The consular institution predates that of
diplomatic missions and has gone through
many phases of development. However,
its primary purpose has always been the
protection of nationals in foreign
countries.

In ancient Greece the proxeni were the
protectors, within their own city, of
foreign citizens. Illustrious men, such as
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Pindar, Thucydides, Alcibiades, Cimon
and Demosthenes were consuls in the
cities of ancient Greece. In ancient Rome,
on the other hand, one finds the institution
of the praetor peregrinus, whose task it
was to provide aid to foreign peregrini and
to settle disputes arising either between
foreigners or between foreigners and
Roman citizens.
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It was, however, during the middle ages
that the consular institution was enhanced
and gradually fixed in its contemporary
form, as a result of the development of
international commerce between the
Mediterranean cities and the Orient.
Originally, the consular institution
purported to protect foreign merchants
established mainly in Constantinople.
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From the twelfth century onwards, these
merchants had acquired the right to have
their own special magistrates, called
consuls (consul judges or merchant
consuls), whose main task was to settle
disputes between such merchants on the
basis of their national law. At this time, the
institution protected the interests of the
guilds.
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The Italian democracies, on the other
hand, not only sent consuls to Byzantium
but also gradually started to exchange
consuls among themselves, thus
establishing the first real consulates. This
practice was then followed by other
European cities, mainly in France and
Spain. After the fall of Byzantium in 1453,
Christian  cities  concluded  special
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agreements with the Ottoman Porte called
capitulations for the purpose of protecting,
through their consuls, their merchant
communities and maritime interests
abroad. One of the first and most
fundamental agreements of this kind was
the 1535 Treaty between France and
Suleiman I1.
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Very soon such agreements were
concluded with other non-Christian
countries, including those of the Far East
(China, Japan), obviously reflecting the
prevailing mistrust in the Christian cities
of the institutions and justice of non-
Christian States. The main feature of the
agreements was the recognition of
important powers to consuls, i.e. full
jurisdiction over their compatriots in
connection with civil, criminal and
commercial matters, and diplomatic
privileges. With the emergence of modern
States from the 16th century onwards,
consuls were completely transformed into
State organs, and judicial competence was
eliminated from their functions as this was
no longer deemed compatible with the
new concept of the sovereign State in
which all judicial competence was now
vested . At the same time and for the same
reasons, the gradual abolition of the
system of capitulations began, which,
however, was not completed until the
middle of the 20th century.

A1 U5 e LEEY 038 Jia al ) & Le (e s
Opall) (B (Bl Jsa IS 8 Lay ¢ dpmpnna e
8 ) A& alanil 7 gam g uSay Las ¢ (L
Al e Jsall dllae 5 Sl ey dpacausall Gaal)
Glalis Cal e W) oo CLEWOU A Hll Al s
o ALl dglasl) LY ol ¢ Jualill daga
Alally Apadl Jludly Gl Lad aguibal s
sl sl ae Aleshiall cl JLia¥ly 4y el
Jsad ¢ Relad yie Gualadl 8l e dbaal)
elad) g ¢ Al JS A gall 45 3 jeal I Jualidll
i amg al 138 ()Y agiilda g (e Sladl) aliaiay)
S Baldl iy A gall aaall o sedall ae W) i
dau) ) dglaadll Clalaid¥) aes b Gl
sllY) T elu) il gl sl B Ll
s JaiSy Al il eyl il e il

il ¢ Al Canatia

23.

3. The Consular Staff and its
Appointment
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Since 1963 the law on consular relations

2 liail) GESlall ¢ gil8 (4 933 a3 <1963 ple dia

24,

has been .codified in the Vienna| ., . el ) Adeaill Ml Liys 4dlal
Convention on Consular  Relations s AL
. . 4.494"
(hereafter, Vienna Convention). (Ham
(a) Categories of staff il gal) cilid ()

The Vienna Convention distinguishes the
staff of the consular post on the basis of
the functions performed by it, into three
categories:

(i) Consular officers, which consist of the
head of the consular post and those
members who perform consular functions;
(i1) Consular employees, which consist of
staff employed in the administrative and
technical services of a consular post, and,
(i) Members of the service staff.
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Heads of consular posts are divided into
four classes: consuls-general, consuls,
vice-consuls and  consular  agents.
Furthermore, consular officers may be
either career officers (consules missi) or
honorary officers (consules electi). The
Vienna Convention does not provide the
respective definition for the distinction but
the prevailing opinion holds that the
former are civil servants of the sending
State whilst, as a rule, the latter are not,
since they are usually engaged locally in
the receiving State, and are often nationals
of that State. The competence of
professional consuls is, as a general rule,
more extensive than that of honorary
consuls. The character of the institution of
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the honorary consul lies at the discretion
of States. For instance, the ex-Soviet
Union and many other socialist States
neither receive nor appoint honorary
consuls.

AN I e a5 il 3L saall A3V ¢
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26.

(b) The appointment of staff

The appointment of the head of the
consular post and of the members of its
staff is with certainty a matter within the
competence of the sending State.
However, the receiving State has certain
rights in connection with the acceptability
of these persons. These rights, which
derive from the sovereignty of the
receiving State, permit the latter to refuse
to accept the performance on its territory
of official functions by civil servants of
another State when such persons are
deemed undesirable and therefore
unsuited for the exercise of their mission.
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27,

Thus, for the appointment of the head of
the consular post, the following procedure
is followed: The sending State must notify
the government of the receiving State of
the appointment. This is done by a
"commission", a document which contains
all the information necessary for the
appointment, i.e. the full name of the
consul, his rank, the consular district and
so forth. If the head of the consular post is
acceptable to the receiving State, the latter
hands over to him the so-called exequatur,
which is an authorization for the exercise
of his functions. It is clear that the
receiving State may decline to accept the
head of the consular post, in which case it
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will refuse to grant the exequatur without
being under any obligation to give reasons
for its refusal. Furthermore, if, after
granting the exequatur, the receiving State
objects, for reasons relating to the person
or the behavior of the head of the consular
post, to the continuance of the
performance of his duties, it may at any
moment notify the sending State that the
officer in question is persona non grata. In
such a case, the sending State is obliged to
recall the head of the consular post within
a reasonable time. Again, the receiving
State is not obliged to give reasons for its
decision, as it exercises a right of a
discretionary character.
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28.

Similarly, the rest of the members of the
staff of the consular post are appointed
freely by the sending State, no express
consent of the receiving State or procedure
similar to that for the granting of the
exequatur being required in their case. The
sending State must simply notify the
receiving State of the appointment of the
members of the consular post, but the
receiving State may consider the consular
officers or staff thus appointed as
undesirable or unacceptable.

Consular officers must, in principle, be
nationals of the sending  State.
Exceptionally, however, they may be
nationals of the receiving State (as is the
case with honorary consuls), although the
special consent of that State is required in
such an event. Furthermore, career
consular officers are prohibited from
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exercising any professional or commercial
activity for personal profit in the receiving
State (Art. 57 of the Vienna Convention).
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29.

4. Consular Functions

Undoubtedly there is an important
difference  between diplomatic and
consular functions. Thus, while the former
are of a general nature and have a political
character, the latter, although numerous
and varied, are, to a large extent, specific,
as they are limited to those acts which are
permitted by international law or by the
domestic legislation of the receiving State.
Not only the competence of the diplomatic
mission ratione materiae but also its
competence ratione loci is general as it
covers the whole territory of the State to
which it is accredited, while the
competence of the consular post is
restricted within the limits of its consular
district which will constitute only a part of
the territory of the receiving State. It is for
this reason that, as a rule, consuls
communicate with the local authorities of
their consular district rather than with the
central authorities of the receiving State.
Furthermore, only in exceptional cases
may they exercise their functions outside
their consular district and then only with
the consent of the receiving State.
The following constitute the
consular functions:

main
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30.

(a) Protection of nationals
The protection of the sending State's
nationals is the primary consular function

Cribal gal) Ailaa (1)
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and the direct or indirect goal aimed at by
all the other consular functions as well.
Consuls are entitled within the limits of
international law to protect the interests of
the nationals of their country - whether
natural or legal persons - against all
arbitrary acts, and to defend such interests
before the competent authorities of the
receiving State. Consuls must also aid and
assist the nationals of their country. Such
aid and assistance can consist of providing
their nationals with information and
advice, helping them in their relations with
the authorities of the receiving State by
arranging for the assistance of a lawyer or
interpreter, facilitating their repatriation,
etc. Furthermore, consuls are entitled to
safeguard the interests of minors and other
persons lacking full capacity who are
nationals of the sending State, particularly
where any issue of guardianship or
trusteeship is involved. They also have the
right to visit and assist the nationals of the
sending State under detention or
imprisoned in execution of a judicial
sentence.
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31.

(b) Protection of the sending State's
interests

Special emphasis was placed on this
function by the Vienna Convention.
Indeed, within the limits of international
law, consuls must protect the interests of
the sending State and promote the
cooperation between that State and the
receiving State, particularly in the
commercial, economic, cultural and
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scientific areas. More specifically, it is
their duty to see that the international
agreements referring to these sectors
which have been concluded between the
sending State and the receiving State are
properly applied. Finally, they keep their
government informed on the
developments in the commercial and
economic life of the receiving State.
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32.

(c) Notarial and registration functions

Consuls may, as a rule, draw up contracts
concluded between nationals of the
sending State or even between foreign
nationals when such contracts are
intended to produce legal effects on the
territory of the sending State. They may
also receive or draw up wills or other
unilateral acts for nationals of the sending
State, legalize or certify documents issued
by the authorities of the sending State or
the receiving State as well as hold
documents, money or other movable
property deposited in their care by
nationals of the sending State. Consular
officers may also act as registrars,
registering the birth or death of nationals
of the sending State and celebrating
marriages provided that this is not
contrary to the laws of the receiving State.
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33.

(d) Administrative functions

Consuls are also charged with the
performance of certain administrative
functions. Thus, for example, they keep
registers of the nationals of the sending
State living within their consular district.
They also issue passports or other travel
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documents to nationals of that State, and
visas to persons wishing to travel to the
sending State.
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34.

(e) Judicial functions

As a rule, consuls are not allowed to
perform judicial functions since such
functions belong exclusively within the
competence of the receiving State. There
are, however, certain exceptions to this
rule. Thus, they may transmit judicial or
extrajudicial documents or execute letters
rogatory provided that this is in
accordance with international agreements
in force, or compatible with the laws and
regulations of the receiving State. They
may also on their own volition represent
those nationals of the sending State who
are absent or incapacitated before the
courts or other authorities of the receiving
State in order to safeguard their rights and
interests. Furthermore, they often act as
arbitrators to settle disputes between
nationals of the sending State.
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35.

(f) Succession and inheritance matters

The functions in this respect are many and
varied and are exercised in connection
with the inheritances of nationals of the
sending State who died within the
consular district as well as in connection
with inheritances of foreign nationals
where nationals of the sending State have
rights as heirs, legatees or in any other
capacity. In such cases the consul is
entitled to request the authorities of the
receiving State to take measures for the
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purpose of safeguarding the inheritance,
such as making an inventory or affixing
seals. He is also entitled to represent of his
own volition the nationals of the sending
State.

36.

(g) Maritime affairs

Consuls supervise and inspect vessels of
maritime or inland navigation sailing
under the sending State's flag and extend
every assistance both to them and their
crews. Thus, consuls may examine and
inspect the ship's papers, draw up
certificates and documents required by the
legislation of the sending State in
connection with the ship, the crew and its
cargo, see that order and discipline be
maintained on board, question the captain
and members of the crew, etc. Consuls
also facilitate the entry and departure of
ships under the sending State's flag and,
where such ships are wrecked or damaged
within the waters of the receiving State,
they see that all the necessary measures for
the protection of the ship, passengers,
crew and cargo are taken. It is worth
noting that the consular functions
mentioned above are also exercised,
mutatis mutandis, in respect of aircraft.
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37.

(h) Other functions

Finally, it should be noted that consuls
may also perform other functions, on
condition that these are provided for either
by the legislation of the sending State and
their performance is not prohibited by the
legislation of the receiving State or by the
international agreements in force between
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the sending State and the receiving State.
Furthermore, consuls may also perform
diplomatic functions provided that these
have been entrusted to them by their State,
where the latter does not maintain a
diplomatic mission and is not represented
by the diplomatic mission of a third State
in the receiving State. In these instances,
which do not entail the granting of
diplomatic privileges and immunities to
the consul, the prior consent of the
receiving State is required.
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38.

5. Consular Privileges and Immunities
Apart from the consular post itself the
consular staff also enjoy certain privileges
and immunities whose purpose is to
accord them protection and independence
in the receiving State for the unhindered
and effective performance of their
functions. Such privileges are therefore
recognized in the interest of the functional
needs of the consular post, i.e. in the last
analysis, in favour of the sending State.
This is the reason for granting the
privileges, the aim of which is to exempt
or, to a certain extent, release the consular
staff from their obligation to be subjected
to the legal order of the receiving State.
The privileged regime thus afforded limits
the sovereign rights of the receiving State
in favour of the sending State.
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39.

There is, however, in this case the element
of reciprocity, since every State acts in
both capacities at the same time. It must
also be noted that the application of the
privileged regime starts from the moment
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the member of the staff of the consular
post enters the territory of the receiving
State, i.e. before he begins to exercise his
functions, and normally ceases after his
functions here come to an end, at the time
of departure from the territory of that
State. Thus, for the purpose of affording
effective protection, the duration of the
privileged regime exceeds that of the
exercise of consular functions.
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40.

Furthermore, the privilege of immunity
from jurisdiction of consular officers and
employees applies without time limitation
in connection with acts performed during
the exercise of their functions. Below are
listed those privileges of personal
inviolability and  immunity  from
jurisdiction which are of the greatest
importance and which have an
indisputably customary character (see —
United States Diplomatic and Consular
Staff in Tehran Case, ICJ Reports (1980)
at p. 31), as well as the tax, excise and
other exemptions granted to the staff of a
consular post.
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41.

(a) Personal inviolability

Personal inviolability guarantees the
personal freedom and security of the
persons to whom the privilege is granted.
Two separate legal obligations of the
receiving State are derived from the
principle of personal inviolability: The
first is an obligation to afford protection,
which applies only to career and honorary
consular officers. With regard to the
former, the protection owed is greater than
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that generally due to every alien under
international law (- Minimum Standard)
and the receiving State must take
particularly drastic measures to prevent
any attack on their persons, freedom or
dignity (Vienna Convention, Art. 40)
Undoubtedly, such measures vary
according to the circumstances.
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42.

The position of career consular officers is,
in this instance, similar to that of the staff
of a diplomatic mission. The second
obligation is to abstain from any act of
violence or coercion such as arrest or
detention pending trial. This second aspect
of the meaning of personal inviolability is
absolute for all acts, irrespective of their
gravity, done during the performance of
consular functions. This privilege is
accorded to all consular officers, whether
career or honorary, as well as to consular
employees provided that they are not
nationals of or permanently resident in the
receiving State and do not carry on any
private activity for personal gain.
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43.

Consuls also enjoy personal inviolability
for their private acts, which means that
they can be neither arrested nor detained
pending trial, except in the case of a grave
crime and pursuant to a decision by the
competent  judicial authority. The
difference between consuls and diplomats
lies, therefore, in exactly this exception,
since the personal inviolability of the latter
is, even for their private acts, absolute,
apart from the case of legitimate self-
defence, which is also valid in connection
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with consuls. The limited inviolability for
private acts is enjoyed only by career
consular officers on condition that they are
neither nationals of nor permanently
resident in the receiving State.
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44,

(b) Immunity from jurisdiction

While personal inviolability precludes the
preventive measures of arrest and
detention pending trial, immunity from
jurisdiction precludes courts of the
receiving State, whether criminal, civil or
administrative from judging persons
accorded that privilege, since such persons
are exempt from their jurisdiction (-
Jurisdiction of States). The immunity of
consuls from criminal and administrative
jurisdiction is limited as it covers only
those acts which they perform in the
exercise of their consular functions. There
is, at this point, an important difference
between consuls and diplomats, since the
latter also enjoy immunity from
jurisdiction for their private acts. Consuls
do not enjoy immunity from jurisdiction
for their private acts, as a result of which
they can be tried by the courts of the
receiving State and be imprisoned in
execution of a judicial decision of final
effect.
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Similarly, the immunity from civil
jurisdiction enjoyed by consuls covers
only those acts which are performed in the
exercise of their functions. The Vienna
Convention, however, provides for three
exceptions to this rule, thus restricting the
extent of this privilege even further (Art.

o) Aginall Ailiasll 43V ll (e diliaadl la ¢ Jiall
S Jd) @l g axd Y Jaalidll Lgy aiady
Gl aa g ¢ i 4880 agiilds g s jlan oL Lgi g2
Salls ¢ saclall gl leliind A6 e pall ¢
odgd Gy (43 salall) T SLie¥) 13 (3las 2

24




43). In accordance with these exceptions,
immunity from jurisdiction does not apply
in respect of civil actions arising out of
private contracts, civil actions arising
from an accident caused by a vehicle,
vessel or aircraft, and counter-claims
directly connected with a principal claim
of a consular officer on a matter where he
enjoys immunity from jurisdiction.
Consular officers not enjoying the
privileges mentioned above may be
lawfully tried by the civil courts of the
receiving State and have measures of
execution imposed against them.
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Immunity from criminal, civil and
administrative jurisdiction is enjoyed by
career and honorary consular officers and
consular employees. If career and
honorary consular officers are nationals of
or permanently resident in the receiving
State, the immunity from jurisdiction
enjoyed by them is more limited since it
covers only "official acts performed in the
exercise of their functions” (Vienna
Convention, Art. 71) whilst for the same
acts consular employees who are nationals
of or permanently resident in the receiving
State do not enjoy any immunity from
jurisdiction. Furthermore, the consular
officers do not enjoy the privileges if they
carryon an occupation for personal profit.
It must be noted that the sending State -
and not the consular officer - may waive
the privileges and immunities and
therefore the immunity from jurisdiction
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accorded to the members of the consular
post (Art. 45).
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The waiver of immunity must be express
and should be communicated to the
receiving State in writing. Members of a
consular post may be called upon to attend
as witnesses in judicial or administrative
proceedings. They are, however, under no
obligation to give evidence concerning
matters connected with the exercise of
their ~ functions.  Consular  officers
constitute an exception to the rule obliging
members of a consular post to give
evidence in other matters, since if they
decline to do so, no coercive measure or
penalty may be applied against them (Art.
44). Finally, it must be noted that recent
consular agreements, as a rule, accord the
full diplomatic regime to career consuls,
principally with regard to the privileges of
inviolability and  immunity  from
jurisdiction.
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(c) Tax, customs duties and other
exemptions

Career consular officers and employees,
as well as members of their families, are
exempt, in the receiving State, from all
taxes and dues apart from certain
exceptions, namely, indirect taxes, taxes
on private immovable property and
private income (Art. 49). Similarly, career
consular officers and members of their
families are exempt from customs duties
on articles for their personal use, including
articles intended for their establishment,
while consular employees enjoy the same
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exemption but only in respect of articles
imported at the time they first take up their
posts (Art. 50). Members of a consular
post are also exempt from social security
provisions in force in the receiving State
(Art. 48).

A Ll Gl i e sadl Ll
Soall slacl (50 sall) Bie JsY agdillay
e=lain¥) Jlaall A&al e Liayl () sine Lail)

(48 53l Aliiad) A1l ey J sasal

49,

Finally, such members are exempt from
any obligations under the laws of the
receiving State in regard to the registration
of aliens and residence permits (Art. 46).
Furthermore, they are exempt from all
personal services, from all public services
of any kind, as well as from all military
obligations such as requisitions or
contributions  (Art.  52).  Vienna
Convention on Consular Relations,
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50.

CHAPTER THREE
VIENNA CONVENTION ON
CONSULAR RELATIONS (1963)

Historical Background

Until recently the rules governing the
status of consuls and consular relations
were contained mainly in bilateral and
only exceptionally in regional treaties
(Caracas Convention of July 18, 1911 ;
and Havana Convention on Consular
Agents of February 20, 1928, with some
common principles considered as forming
part of customary law. This contrasts with
the law of diplomatic relations, which was
already codified in part at the Vienna
Congress in 1815 and partly embodied in
- customary international law long before
the adoption of the Vienna Convention on
Diplomatic Relations in 1961. By the end
of the 19th century, when the need for
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universally accepted regulations
concerning consular intercourse become
increasingly apparent, the Institut de Droit
International worked out draft rules on
consular immunity (1896, which were
followed by other drafts prepared by the
American Institute of International Law
(1925) and by the — International Law
Association  (1928). Mention should
finally be made of the important Harvard
Research Draft Convention on the Legal
Position and Functions of Consuls (1932).
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The necessity of codifying consular law
had also been recognized by the League of
Nations, but in the end no draft was
elaborated. In 1949 the International Law
Commission (ILC) of the United Nations
had included consular relations in the list
of subjects for codification, but it was not
until 1955 that the Commission charged
Jaroslaw Zourek as Special Rapporteur
with the preaparation of a report on the
subject-matter. Mr. Zourek's first report
was discussed by the ILC in the following
years. Based on the results of the
discussion, a second report was submitted
in 1960. In the same year the Commission
adopted the Draft Articles on Consular
Intercourse and Immunities, which were
subsequently transmitted to the United
Nations General Assembly. The ILC took
into consideration the observations made
by a great number of States as well as the
deliberations within the 6th Committee of
the United Nations General Assembly and
the 1961 Conference on Diplomatic
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Relations. In 1961 the Commission
adopted the final text of the Draft, which
consisted of 71 articles.

52,

At the end of that year the General
Assembly  decided by Resolution
1685(XV1) to convene the United Nations
Conference on Consular Relations in
Vienna in March 1963.The Diplomatic
Conference was opened on March 4, 1963,
with 92 States participating. The
deliberations took place in the plenary and
in two main committees. The Conference
finally adopted the Convention on
Consular Relations (79 articles) along
with two Optional Protocols, one
concerning Acquisition of Nationality, the
other concerning the Compulsory
Settlement of Disputes. Other instruments
adopted on the same occasion were the
final act of the Conference and three
resolutions, one on - refugees, the two
others expressing the tribute of the
Conference to the ILC and to the Austrian
Government. The Convention and the
Optional Protocols were opened for
signature on April 24, 1963. As of June
1985the Convention had 'been ratified by
110 States.
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2. Main Provisions of the Convention
(a) Establishment of consular relations;
members of consular post

Consular relations between States are
established by mutual consent (Art. 2(1)).
The severance of diplomatic relations
shall not ipso facto involve the severance
of consular relations (Art 2 (3). The
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consent of the receiving State is equally
required for the establishment of a
consular post, for the choice of its seat, for
its classification and for the determination
of its consular district, as well as for the
opening of a vice-consulate or a consular
agency in a locality other than that of the
supervising consulate-general (Art. 4).
According to the definition contained in
Art. I(1)(d), "consular officer" means "any
person, including the head of a consular
post, entrusted in that capacity with the
exercise of consular functions”.
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Consular officers are divided into, two
categories; career consular officers and
honorary  consular  officers.  The
Convention distinguishes four classes of
heads of consular posts: consuls-general,
consuls, vice-consuls and consular agents
(Art. 9(1)). The head of a consular post is
appointed by the sending State (Art.
10(1)), which provides him or her with a
document certifying his or her capacity
and showing the person's category and
class, the consular district and the seat of
the consular post (Art. 11(1)). The
document is to be transmitted to the
receiving State which admits the head of a
consular post to the exercise of his or her
functions by an authorization called
"exequatur" (Art12.)). The receiving State
refusing to grant an exequatur is not
obliged to give its reasons for the refusal
(Art. 12(2)).
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Once the head of the consular post is
admitted, whether provisionally, pending
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delivery of the exequatur, or definitely, the
receiving State has to inform the local
authorities of the consular district
immediately (Art. Two or more States
may, with the consent of the receiving
State, appoint the same person as their
consular officer in that State (Art. The
sending State freely appoints the members
of the consular staff (Art. 19(1)). They
have to be notified to the receiving State
(Art. 19(2). In the absence of an express
agreement, the receiving State may,
however, require that the size of staff be
kept within reasonable limits (Art. 20).
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Consular officers should, in principle,
have the nationality of the sending State
(Art. 22(1)). Nationals of the receiving
State can only be appointed with the prior
consent of that State (Art. 22 ((2)). The
Optional Protocol concerning Acquisition
of Nationality provides in addition that:
"Members of the consular post not being
nationals of the receiving State, and
members of their families forming part of
their households, shall not, solely by the
operation of the law of the receiving State,
acquire the nationality of that State" (Art.
I1). The receiving State may at any time
declare that a consular officer is persona
non grata or that any of the consular staff
IS not acceptable. In that event the sending
State shall either recall the person
concerned or, as for example in case of an
honorary officer, terminate his or her
functions with the consular post (Art.
23(1)). If the sending State refuses or fails
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to comply with its obligations, the
receiving State is entitled either to
withdraw the exequatur or to cease to
consider the person as a member of the
consular staff (Art. 23(2)).
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Irrespective of the procedures according
to Art. 23, the functions of a member of a
consular post shall be formally terminated
inter alia on notification by the sending
State, on the withdrawal of the exequatur
or on notification by the receiving State
that it has ceased to consider a person as
member of the consular staff (Art. 25). In
exceptional cases, consular officers may
perform diplomatic acts (Art. 17). This
can be the case when the sending State has
no diplomatic mission in the receiving
State and is not represented by the
diplomatic mission of a third State. In any
event, the consent of the receiving State is
needed (Art.17 ((1)). On the other hand,
diplomatic missions may also exercise
consular functions (Art. 70). Members of
the diplomatic mission charged with
consular functions are to be notified to the
Ministry for Foreign Affairs (Art. 70(2).
The performance of such tasks does not
affect the privileges and immunities of
either the consular or the diplomatic agent
(Art. 70(4)).
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(b) Consular functions

Art. 5 of the Convention enumerates the
most important consular  functions,
without excluding the performance of any
other functions which are not prohibited
by the laws and regulations of the
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receiving State or to which it does not
object or which are agreed upon by the
States concerned (Art. 5(m)). In particular,
consular functions consist in protecting
the interests of the sending State and of its
nationals, in furthering the development of
commercial, economic, cultural and
scientific relations between the sending
State and the receiving State, including the
promotion of friendly relations between
them and in reporting on the commercial,
economic, cultural and scientific life of the
receiving State.
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Consular functions include furthermore
the issuance of passports, visas and travel
documents, assistance to nationals, actions
taken as notary and civil registrar provided
that there is nothing contrary to the laws
and regulations of the receiving State,
safeguarding the interests of co-nationals
in cases of succession mortis causa as well
as the interests of minors and other
persons lacking full capacity, on condition
that such measures are in accordance with
the laws and regulations of the receiving
State. Consuls may also represent or
arrange for appropriate representation for
their nationals before the tribunals and
other authorities of the receiving State,
transmit  judicial and extrajudicial
documents or execute letters rogatory or
commissions to take evidence for the
courts of the sending State, in so far as
such activities are consistent with
international agreements and with the
laws and regulations of the receiving
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State. They may moreover assist,
supervise and inspect vessels and aircraft
having the nationality of the sending State
and exercise certain jurisdiction over their
crews (Art. 5(a) to (1I)).

S () 5 3 sall) Leailal oAbl LY 5l any
(1)

60.

(c) Facilities, privileges and immunities
The preamble of the Convention clearly
states that the purpose of privileges and
immunities is not to benefit individuals
but to ensure the efficient performance of
functions by consular posts on behalf of
their respective States. Chapter Il of the
Convention dealing with facilities,
privileges and immunities is divided into
three sections relating to consular posts, to
career consular officers and to honorary
consular officers and posts headed by such
officers respectively.
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Under Art. 28, the receiving State must
accord full facilities for the performance
of the functions of the consular post.

Subject to specific conditions, the
Convention grants inviolability to
consular  premises, archives and

documents (Arts. 31 and 33), exemption
from taxation on consular premises and
the residence of the career head of
consular post (Art. 32), freedom of
movement for all members of the consular
post (Art. 34) and freedom of
communication (Art. 35). Consular
officers are free to communicate with their
co-nationals and vice versa (Art. 36(1)

(a)).
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62.

If a national of the sending State, who is
arrested, committed to prison or otherwise
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detained, so requests, the authorities of the
receiving State are without delay to inform
the consular post of the sending State (Art.
36(1)(b)). The consular officer may visit,
converse and correspond with such
persons unless they expressly oppose such
action (Art. 36(1)(c)). The authorities of
the receiving State are to inform the
consular post of cases of death,
guardianship or trusteeship, and of wrecks
and air accidents in which its nationals are
involved (Art. 37). In the exercise of their
functions consular officers may address
the local authorities and in certain cases
even the competent central authorities' of
the receiving State (Art. 38).
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63.

The consular post is entitled to levy
consular fees and charges (Art. 39(1)).
The receiving State is bound to treat
consular officers with due respect and take
all appropriate steps to prevent any attack
on their person, freedom or dignity (Art.
40). Except in case of "grave crime",
consular officers are not liable to arrest or
detention (Art. 41). According to Art.
43(1) the immunity of consular officers
and consular employees in the receiving
State is restricted, however, to acts
performed in the exercise of consular
functions (functional immunity). Yet such
immunity does not apply to certain civil
actions (Art. 43(2). Subject to special
conditions, members of a consular post
may be called upon to give evidence (Art.
44). The sending State may waive the
privileges and immunities with regard to a

Sl p gl eliin) el S el By
giaall Asall 2336 (1) 39 salall) Llal)
Cal gl ol iaVl Gubiaill 3alEl) (il sall Alalaay
Sle sliie) ol aid Gl ol ghadll aues a3l
eLEuly (40 3lall) agiel S sl aghy a5l aguadd
Osibsall (i V¢ Maall Ao " Ala
Gun (41 Baldl) Slada¥) sl JEied g plaaidl)
Ol sall 5 aaleaidl) Laluzall Ailas (1) 43 52l
Slo ¢ el g ¢ ALl A1 gall b puloaidl)
il gl dujles 8 L Sl a3 il JleeY)
o2 (3aii Y ¢ Glld wa g (Liads o)) Alianll) Alaisl)
(2) 43 3aldl) Lsaall g gleall (s e diliaall
sbac] cledinl jsag ¢ Lalall g il sle) yo as
S5 (44 5aal) agialey o YAD Laill S )
Lasd lilian) 5 el Slaial e J 3kl Ayl 40 gall

35




member of the consular post (Art. 45).
Consular  officers, employees and
members of their families forming part of
their households are exempt from local
requirements in regard to the registration
of aliens, residence permits, social
security, taxation (with some exceptions)
and from personal services and
contributions (Arts. 46, 48, 49 and 52).
Members of the consular post are also
exempt from work permit requirements in
regard to services rendered for the sending
State (Art. 47).

s (45 sl Ll SOall ey 3
) a oyl o) 5 ¢ 58 gall 5 () saleall (51 5 asal
Lot Adaall llliall (e pa pul e 16 32 180
Slaall s AEY) by caila) Jamay 3l
s (ST iy g ) il e laiaYl
548 546 3 sall) duaddll Glabiall g cileaall
O il S el eliac] ixd LS (52 5 49
dadiall Gladdlly (glady Lad Jaall sy i Slallaie

(47 53Lall) Al yall A g

64.

Further exemptions concern customs
duties, inspection (Art. 50) and the estate
of a member of the consular post or of a
family member (Art. 51). Third States are
equally to accord all immunities required
to ensure the transit of consular officers on
the way to their posts or when returning to
the sending State (Art. 54). Career
consular officers are not supposed to carry
on for personal profit any professional or
commercial activity in the receiving State
(Art. 57(1). As a general rule all persons
enjoying privileges and immunities have
the duty, without prejudice to their
privileged status, to respect the laws and
regulations of the receiving State (Art.
55(1)). The regime relating to honorary
consular officers and consular posts
headed by such officers is in many
respects assimilated to that of career
consular officers and their consular posts
(see Art. 58(1) and (2)). However,
considering their special situation as
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nationals or at least as permanent residents
of the receiving State, the Convention
some special rules concerning their legal
status. Thus, for example, members of the
family of an honorary consular officer or
employee do not enjoy any privileges or
immunities (Art. 58(3). Inviolability is
granted only to the consular archives and
documents if they are kept separate from
other papers and documents, in particular
from private correspondence (Art. 61).
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65.

No inviolability is guaranteed to the
consular premises, although they have to
be protected against any intrusion or
damage. In addition, the receiving State
has to prevent any disturbance of the peace
of the consular post or impairment of its
dignity (Art. 59). The consular premises
are exempt from taxation only if the
sending State is their owner or lessee (Art.
60(1). The receiving State has to accord to
an honorary consular officer such
protection as may be required by reason of
his or her official position (Art. 64).
Honorary consular officers are not exempt
from registration of aliens and residence
permits if they carry on professional or
commercial activity in the receiving State
(Art. 65). On the other hand, they are
exempt from all dues and taxes on the
remuneration and emoluments received
from the sending State in respect of the
exercise of consular functions (Art. 66).
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66.

(d) Questions of application
Two of the general provisions contained in
Chapter IV of the Convention, namely
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Art. 72 on non-discrimination and Art. 73
on the relationship between the
Convention and other international
agreements, are devoted to problems of
application. Art. 72(1) prohibits any
discrimination as between States in the
application of the Convention. Yet,
neither — retorsion against restrictive
measures of the sending State, nor more
favourable treatment based on custom or
agreement with a third State are to be
considered as discriminatory acts (Art.
72(2)). According to Art. 73 the
provisions of the Convention are not to
affect other agreements in force or
preclude States from concluding in the
future agreements which would confirm,
supplement, extend or amplify the
provisions of the Convention.
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67.

The preamble of the Convention states
that the rules of customary international
law continue to govern matters not
expressly regulated by the Convention.
Like the Vienna Convention on
Diplomatic  Relations  (1961), the
Convention on Consular Relations also
lacks provisions relating to the settlement
of disputes arising out of its interpretation
or application. Instead, the Conference
adopted the Optional Protocol concerning
the Compulsory Settlement of Disputes,
which refers such matters to the
jurisdiction of the International Court of
Justice. Under this Protocol, the parties
may also agree to resort to an arbitral
tribunal or to adopt a conciliation
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procedure before resorting to the Court
(Arts. | to H1).

68.

3. Special Legal Problems

One of the issues that gave rise to much
controversy at the Conference was the
duty of the receiving State to inform
consuls of the imprisonment or detention
of their nationals and to allow such
consuls to visit them. In the ILC Draft both
the right of information and the right to
visit were unconditional, irrespective of
the prisoner's consent. Some delegations,
however, bearing in mind the situation of
refugees, felt that the will of the detained
person should be respected. Thus, two
opposing principles, namely the right of
the consul to free communication with
nationals and the protection of refugees,
had to be reconciled. The final text of Art.
36 appears to be a fair compromise. The
problem of compulsory settlement of
disputes was another controversial subject
at the Conference. The ILC Draft did not
provide any - arbitration clause.
Considering past experience, this solution
seemed to be justified though
unsatisfactory. The delegation of the
United States therefore submitted a
proposal amending the ILC Draft, which
was adopted at the committee level but
failed in the face of strong opposition in
the plenary. Another proposal favouring
the adoption of an optional protocol
finally obtained the necessary support.
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69.

4. Evaluation
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The Vienna Convention on Consular
Relations is no doubt one of the most
outstanding codifications ever undertaken
under the auspices of the United Nations.
Considering the growing importance of
consular relations in modern international
society and the somewhat chaotic
situation which had characterized the law
before the conclusion of the Convention,
the practical advantages of universally
recognized legal rules in this field of
international law are unquestionable and
need no further justification. Together
with the Vienna Convention on
Diplomatic Relations, which served as a
model for many of its provisions, the
Convention on Consular Relations has
also contributed to the determination of
the organization, functions and status of
the diplomatic and the consular services,
thus taking into account modern State

practice as well as the actual
interdependence  between  political,
commercial, cultural and scienctific

relations, not to mention issues of human
rights. More than twenty years have
elapsed since the adoption of the
Convention. In view of the experience of
two decades, it is fair to say that, despite
its weaknesses and notwithstanding the
bilateral and regional consular treaties
concluded in the meantime, the
Convention has proved its capacity to
ensure continuity, basic uniformity and
legal security in the law of consular
relations.
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70.

Vienna Convention on Consular
Relations 1963

The States Parties to the present
Convention,

Recalling that consular relations have
been established between peoples since
ancient times,

Having in mind the Purposes and
Principles of the Charter of the United
Nations concerning the

sovereign equality of States, the
maintenance of international peace and
security, and the promotion of

friendly relations among nations,
Considering that the United Nations
Conference on Diplomatic Intercourse and
Immunities

adopted the Vienna Convention on
Diplomatic Relations which was opened
for signature on 18 April1961,

Believing that an international convention
on consular relations, privileges and
immunities would

also contribute to the development of
friendly  relations among nations,
irrespective of their differing
constitutional and social systems,
Realizing that the purpose of such
privileges and immunities is not to benefit
individuals but to ensure the efficient
performance of functions by consular
posts on behalf of their respective States,
Affirming that the rules of customary
international law continue to govern
matters not expressly
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regulated by the provisions of the present
Convention, Have agreed as follows:
Article 1

Definitions

1.For the purposes of the present
Convention, the following expressions
shall have the meanings

hereunder assigned to them:

(a) “consular post” means any consulate-
general, consulate, vice-consulate or
consular agency;

(b) “consular district” means the area
assigned to a consular post for the exercise
of consular

functions;

(¢) “head of consular post” means the
person charged with the duty of acting in
that capacity;

(d) “consular officer” means any person,
including the head of a consular post,
entrusted in that

capacity with the exercise of consular
functions;

(e) “consular employee” means any
person employed in the administrative or
technical service of aconsular post;

(f) “member of the service staff” means
any person employed in the domestic
service of a consularpost;

(g) “members of the consular post” means
consular officers, consular employees and
members of the

service staff;

(h) “members of the consular staff” means
consular officers, other than the head of a
consular post,
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consular employees and members of the
service staff;

(i) “member of the private staff”” means a
person who is employed exclusively in the
private service of a member of the
consular post;

(j) “consular premises” means the
buildings or parts of buildings and the land
ancillary thereto,

irrespective  of  ownership,  used
exclusively for the purposes of the
consular post;

(k) “consular archives” includes all the
papers, documents, correspondence,
books, films, tapes and registers of the
consular post, together with the ciphers
and codes, the card-indexes and any article
of furniture intended for their protection or
safe keeping.

2.Consular officers are of two categories,
namely career consular officers and
honorary consular

officers. The provisions of Chapter Il of
the present Convention apply to consular
posts headed by career

consular officers, the provisions of
Chapter 11l govern consular posts headed
by honorary consular

officers.

3.The particular status of members of the
consular posts who are nationals or
permanent residentsof the receiving State
IS governed by article 71 of the present
Convention.

Avrticle 2

Establishment of consular relations
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1.The establishment of consular relations
between States takes place by mutual
consent.

2. The consent given to the establishment
of diplomatic relations between two States
implies, unless

otherwise stated, consent to
establishment of consular relations.
3.The severance of diplomatic relations
shall not ipso facto involve the severance
of consular

relations.

Article 3

Exercise of consular functions

Consular functions are exercised by
consular posts. They are also exercised by
diplomatic

missions in  accordance with
provisions of the present Convention.
Article 4

Establishment of a consular post

1.A consular post may be established in
the territory of the receiving State only
with that State’s

consent.

2.The seat of the consular post, its
classification and the consular district
shall be established by

the sending State and shall be subject to
the approval of the receiving State.
3.Subsequent changes in the seat of the
consular post, its classification or the
consular district may be made by the
sending State only with the consent of the
receiving State.
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4.The consent of the receiving State shall
also be required if a consulate-general or a
consulate

desires to open a vice-consulate or a
consular agency in a locality other than
that in which it is itself established.

5.The prior express consent of the
receiving State shall also be required for
the opening of an office forming part of an
existing consular post elsewhere than at
the seat thereof.

Article 5

Consular functions

Consular functions consist in:

(a) protecting in the receiving State the
interests of the sending State and of its
nationals, both

individuals and bodies corporate, within
the limits permitted by international law;
(b) furthering the development of
commercial, economic, cultural and
scientific relations between the

sending State and the receiving State and
otherwise promoting friendly relations
between them in

accordance with the provisions of the
present Convention;

(c) ascertaining by all lawful means
conditions and developments in the
commercial, economic,

cultural and scientific life of the receiving
State, reporting thereon to the
Government of the sending

State and giving information to persons
interested,;
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(d) issuing passports and travel documents
to nationals of the sending State, and visas
or appropriate

documents to persons wishing to travel to
the sending State;

(e) helping and assisting nationals, both
individuals and bodies corporate, of the
sending State;

(F) acting as notary and civil registrar and
in capacities of a similar kind, and
performing certain

functions of an administrative nature,
provided that there is nothing contrary
thereto in the laws and regulations of the
receiving State;

(g) safeguarding the interests of nationals,
both individuals and bodies corporate, of
the sending

States in cases of succession mortis causa
in the territory of the receiving State, in
accordance with the

laws and regulations of the receiving
State;

(h) safeguarding, within the limits
imposed by the laws and regulations of the
receiving State, the

interests of minors and other persons
lacking full capacity who are nationals of
the sending State,

particularly where any guardianship or
trusteeship is required with respect to such
persons;

(i) subject to the practices and procedures
obtaining in the receiving State,
representing or arranging
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appropriate representation for nationals of
the sending State before the tribunals and
other authorities of

the receiving State, for the purpose of
obtaining, in accordance with the laws and
regulations of the

receiving State, provisional measures for
the preservation of the rights and interests
of these nationals,

where, because of absence or any other
reason, such nationals are unable at the
proper time to assume

the defence of their rights and interests;
(j) transmitting judicial and extrajudicial
documents or executing letters rogatory or
commissions to

take evidence for the courts of the sending
State in accordance with international
agreements in force or,

in the absence of such international
agreements, in any other manner
compatible with the laws and

regulations of the receiving State;

(K) exercising rights of supervision and
inspection provided for in the laws and
regulations of the

sending State in respect of vessels having
the nationality of the sending State, and of
aircraft registered

in that State, and in respect of their crews;
(I) extending assistance to vessels and
aircraft mentioned in subparagraph (k) of
this article, and to

their crews, taking statements regarding
the voyage of a vessel, examining and
stamping the ship’s
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papers, and, without prejudice to the
powers of the authorities of the receiving
State, conducting

investigations into any incidents which
occurred during the voyage, and settling
disputes of any kind

between the master, the officers and the
seamen insofar as this may be authorized
by the laws and

regulations of the sending State;

(m) performing any other functions
entrusted to a consular post by the sending
State which are not

prohibited by the laws and regulations of
the receiving State or to which no
objection is taken by the

receiving State or which are referred to in
the international agreements in force
between the sending

State and the receiving State.

Acrticle 6

Exercise of consular functions outside the
consular district

A consular officer may, in special
circumstances, with the consent of the
receiving State, exercise his functions
outside his consular district.

Article 7

Exercise of consular functions in a third
State

The sending State may, after notifying the
States concerned, entrust a consular post
established in

a particular State with the exercise of
consular functions in another State, unless
there is express
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objection by one of the States concerned.
Article 8

Exercise of consular functions on behalf
of a third State

Upon appropriate notification to the
receiving State, a consular post of the
sending State may,

unless the receiving State objects, exercise
consular functions in the receiving State
on behalf of a third

State.

Article 9

Classes of heads of consular posts
1.Heads of consular posts are divided into
four classes, namely

(a) consuls-general;

(b) consuls;

(c) vice-consuls;

(d) consular agents.

2.Paragraph 1 of this article in no way
restricts the right of any of the Contracting
Parties to fix

the designation of consular officers other
than the heads of consular posts.

Article 10

Appointment and admission of heads of
consular posts

1.Heads of consular posts are appointed by
the sending State and are admitted to the
exercise of

their functions by the receiving State.
2.Subject to the provisions of the present
Convention, the formalities for the
appointment and for
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the admission of the head of a consular
post are determined by the laws,
regulations and usages of the

sending State and of the receiving State
respectively.

Article 11

The consular commission or notification
of appointment

1.The head of a consular post shall be
provided by the sending State with a
document, in the form of a commission or
similar instrument, made out for each
appointment, certifying his capacity and
showing, as a general rule, his full name,
his category and class, the consular district
and the seat of the

consular post.

2.The sending State shall transmit the
commission or similar instrument through
the diplomatic or

other appropriate channel to the
Government of the State in whose territory
the head of a consular post

IS to exercise his functions.

3. If the receiving State agrees, the sending
State may, instead of a commission or
similar

instrument, send to the receiving State a
notification containing the particulars
required by paragraph 1mof this article.
Article 12

The exequatur

1.The head of a consular post is admitted
to the exercise of his functions by an
authorization from
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the receiving State termed an exequatur,
whatever the form of this authorization.
2.A State which refused to grant an
exequatur is not obliged to give to the
sending State reasons

for such refusal.

3.Subject to the provisions of articles 13
and 15, the head of a consular post shall
not enter upon

his duties until he has received an
exequatur.
Article 13
Provisional admission of heads of

consular posts

Pending delivery of the exequatur, the
head of a consular post may be admitted
on a provisional

basis to the exercise of his functions. In
that case, the provisions of the present
Convention shall apply.

Article 14

Notification to the authorities of the
consular district

As soon as the head of a consular post is
admitted even provisionally to the
exercise of his

functions, the receiving State shall
immediately notify the competent
authorities of the consular district.

It shall also ensure that the necessary
measures are taken to enable the head of a
consular post to carry

out the duties of his office and to have the
benefit of the provisions of the present
Convention.

Acrticle 15
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Temporary exercise of the functions of the
head of a consular post

1. If the head of a consular post is unable
to carry out his functions or the position of
head of

consular post is vacant, an acting head of
post may act provisionally as head of the
consular post.

2.The full name of the acting head of post
shall be notified either by the diplomatic
mission of the

sending State or, if that State has no such
mission in the receiving State, by the head
of the consular post, or, if he is unable to
do so, by any competent authority of the
sending State, to the Ministry for Foreign
Affairs of the receiving State or to the
authority designated by that Ministry. As
a general rule, this notification shall be
given in advance. The receiving State may
make the admission as acting head

of post of a person who is neither a
diplomatic agent nor a consular officer of
the sending State in the receiving State
conditional on its consent.

3.The competent authorities of the
receiving State shall afford assistance and
protection to the

acting head of post. While he is in charge
of the post, the provisions of the present
Convention shall

apply to him on the same basis as to the
head of the consular post concerned. The
receiving State shall
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not, however, be obliged to grant to an
acting head of post any facility, privilege
or immunity which the

head of the consular post enjoys only
subject to conditions not fulfilled by the
acting head of post.

4.When, in the circumstances referred to
in paragraph 1 of this article, a member of
the

diplomatic staff of the diplomatic mission
of the sending State in the receiving State
is designated by the

sending State as an acting head of post, he
shall, if the receiving State does not object
thereto, continue

to enjoy diplomatic privileges
immunities.

Article 16

Precedence as between heads of consular
posts

1.Heads of consular posts shall rank in
each class according to the date of the
grant of theexequatur.

2. If, however, the head of a consular post
before obtaining the exequatur is admitted
to the

exercise of his functions provisionally, his
precedence shall be determined according
to the date of the

provisional admission; this precedence
shall be maintained after the granting of
the exequatur.

3.The order of precedence as between two
or more heads of consular posts who
obtained the

and
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exequatur or provisional admission on the
same date shall be determined according
to the dates on

which their commissions or similar
instruments or the notifications referred to
in paragraph 3 of article

11 were presented to the receiving State.
4.Acting heads of posts shall rank after all
heads of consular posts and, as between
themselves,

they shall rank according to the dates on
which they assumed their functions as
acting heads of posts as

indicated in the notifications given under
paragraph 2 of article 15.

5.Honorary consular officers who are
heads of consular posts shall rank in each
class after career

heads of consular posts, in the order and
according to the rules laid down in the
foregoing paragraphs.

6.Heads of consular posts shall have
precedence over consular officers not
having that status.

Article 17

Performance of diplomatic acts
consular officers

1. In a State where the sending State has
no diplomatic mission and is not
represented by a

diplomatic mission of a third State, a
consular officer may, with the consent of
the receiving State, and without affecting
his consular status, be authorized to
perform diplomatic acts. The performance
of such

by
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acts by a consular officer shall not confer
upon him any right to claim diplomatic
privileges and

immunities.

2.A consular officer may, after
notification addressed to the receiving
State, act as representative

of the sending State to any
intergovernmental organization. When so
acting, he shall be entitled to enjoy

any privileges and immunities accorded to
such a representative by customary
international law or by

international agreements; however, in
respect of the performance by him of any
consular function, he

shall not be entitled to any greater
immunity from jurisdiction than that to
which a consular officer is

entitled under the present Convention.
Article 18

Appointment of the same person by two or
more States

as a consular officer

Two or more States may, with the consent
of the receiving State, appoint the same
person as a

consular officer in that State.

Article 19

Appointment of members of consular staff
1.Subject to the provisions of articles 20,
22 and 23, the sending State may freely
appoint the

members of the consular staff.

£ Ll Blel o aa ke 5 Al sina o Wl i ) 3 soal
Hing JS) Jand) Cilala g Alaial) Aol

21 sl

Gl (S Gpladll Gpibgall G el s i
aaliaidll

Tam )l 5135 (o) e sl 58 sl A1 ) Hiny ol
iy o2 Aiad ) aa el ) ) Adcadl) A0l
IS5 haidl) al A pliaisl) (il sall G a0l
Lola sl diny 2 5a g are Als by ale T ke Juoa
Ll ) o sy Adnmall Agall (53l 528 gall A 5l
JIELILERE

22 sl

Crabal) (palh gall dpuia

o Ozl ilasall 5% of T sy -1
538 pal) A1 al) A Ll

Asall Lle ) e plai® (pils sa (pad s ¥ -2
Lagin g Apsall 5 day yoall L) oo 33T J8 ddpaall
il e 488l sall 038 s 3 Animal) 31
Al Ly Ball 13 ddad) Aol Jagiay 23
Ll Gslesy Y 480 Ao Lle ) o (3ilh ga ]
58 gl A gal) Apusin

23 salall
oot g all e (ala Y
Al s eld te Rsad) Aol Saay -]

A Qs ya e padd laill Lgih e 0f 338 gl

55




2.The full name, category and class of all
consular officers, other than the head of a
consular post,

shall be notified by the sending State to the
receiving State in sufficient time for the
receiving State, if it

so wishes, to exercise its rights under
paragraph 3 of article 23.

3.The sending State may, if required by its
laws and regulations, request the receiving
State to

grant an exequatur to a consular officer
other than the head of a consular post.
4.The receiving State may, if required by
its laws and regulations, grant an
exequatur to a

consular officer other than the head of a
consular post.

Acrticle 20

Size of the consular staff

In the absence of an express agreement as
to the size of the consular staff, the
receiving State may require that the size of
the staff be kept within limits considered
by it to be reasonable and normal, having
regard to circumstances and conditions in
the consular district and to the needs of the
particular consular post.

10

Acrticle 21

Precedence as between consular officers
of a consular post

The order of precedence as between the
consular officers of a consular post and
any change
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thereof shall be notified by the diplomatic
mission of the sending State or, if that
State has no such

mission in the receiving State, by the head
of the consular post, to the Ministry for
Foreign Affairs of the

receiving State or to the authority
designated by that Ministry.

Article 22

Nationality of consular officers
1.Consular officers should, in principle,
have the nationality of the sending State.
2.Consular officers may not be appointed
from among persons having the
nationality of the

receiving State except with the express
consent of that State which may be
withdrawn at any time.

3.The receiving State may reserve the
same right with regard to nationals of a
third State who are

not also nationals of the sending State.
Article 23

Persons declared “non grata”

1.The receiving State may at any time
notify the sending State that a consular
officer is persona

non grata or that any other member of the
consular staff is not acceptable. In that
event, the sending

State shall, as the case may be, either
recall the person concerned or terminate
his functions with the

consular post.
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2. If the sending State refuses or fails
within a reasonable time to carry out its
obligations under

paragraph 1 of this article, the receiving
State may, as the case may be, either
withdraw the exequatur

from the person concerned or cease to
consider him as a member of the consular
staff.

3.A person appointed as a member of a
consular post may be declared
unacceptable before

arriving in the territory of the receiving
State or, if already in the receiving State,
before entering on his

duties with the consular post. In any such
case, the sending State shall withdraw his
appointment.

4. In the cases mentioned in paragraphs 1
and 3 of this article, the receiving State is
not obliged to

give to the sending State reasons for its
decision.

Acrticle 24

Notification to the receiving State of
appointments,

arrivals and departures

1.The Ministry for Foreign Affairs of the
receiving State or the authority designated
by that

Ministry shall be notified of:

(@) the appointment of members of a
consular post, their arrival after
appointment to the consular
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post, their final departure or the
termination of their functions and any
other changes affecting their

status that may occur in the course of their
service with the consular post;

(b) the arrival and final departure of a
person Dbelonging to the family of a
member of a consular post

forming part of his household and, where
appropriate, the fact that a person becomes
or ceases to be

such a member of the family;

(c) the arrival and final departure of
members of the private staff and, where
appropriate, the

termination of their service as such;

(d) the engagement and discharge of
persons resident in the receiving State as
members of a consular

post or as members of the private staff
entitled to privileges and immunities.
2.When possible, prior notification of
arrival and final departure shall also be
given.

Acrticle 25

Termination of the functions of a member
of a consular post

The functions of a member of a consular
post shall come to an end, inter alia:

(@) on notification by the sending State to
the receiving State that his functions have
come to an end;

(b) on withdrawal of the exequatur;

(c) on notification by the receiving State to
the sending State that the receiving State
has ceased to
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consider him as a member of the consular
staff.

Article 26

Departure from the territory of the
receiving State

The receiving State shall, even in case of
armed conflict, grant to members of the
consular post

and members of the private staff, other
than nationals of the receiving State, and
to members of their

families forming part of their households
irrespective of nationality, the necessary
time and facilities to

enable them to prepare their departure and
to leave at the earliest possible moment
after the termination

of the functions of the members
concerned. In particular, it shall, in case of
need, place at their disposal

the necessary means of transport for
themselves and their property other than
property acquired in the

receiving State the export of which is
prohibited at the time of departure.
Acrticle 27

Protection of consular
archives and of the
interests of the sending State in
exceptional circumstances

1. In the event of the severance of consular
relations between two States:

(a) the receiving State shall, even in case
of armed conflict, respect and protect the
consular premises,

premises and
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together with the property of the consular
post and the consular archives;

(b) the sending State may entrust the
custody of the consular premises, together
with the property

contained therein and the consular
archives, to a third State acceptable to the
receiving State;

(c) the sending State may entrust the
protection of its interests and those of its
nationals to a third

State acceptable to the receiving State.

2. In the event of the temporary or
permanent closure of a consular post, the
provisions of

subparagraph (a) of paragraph 1 of this
article shall apply. In addition,

(a) if the sending State, although not
represented in the receiving State by a
diplomatic mission, has

another consular post in the territory of
that State, that consular post may be
entrusted with the custody

of the premises of the consular post which
has been closed, together with the property
contained therein

and the consular archives, and, with the
consent of the receiving State, with the
exercise of consular

functions in the district of that consular
post; or

(b) if the sending State has no diplomatic
mission and no other consular post in the
receiving State,
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the provisions of subparagraphs (b) and
(c) of paragraph 1 of this article shall
apply.

Acrticle 28

Facilities for the work of the consular post
The receiving State shall accord full
facilities for the performance of the
functions of the consular

post.

Acrticle 29

Use of national flag and coat-of-arms
1.The sending State shall have the right to
the use of its national flag and coat-of-
arms in the

receiving State in accordance with the
provisions of this article.

2.The national flag of the sending State
may be flown and its coat-of-arms
displayed on the

building occupied by the consular post and
at the entrance door thereof, on the
residence of the head of

the consular post and on his means of
transport when used on official business.
3. In the exercise of the right accorded by
this article regard shall be had to the laws,
regulations

and usages of the receiving State.

Article 30

Accommodation

1.The receiving State shall either facilitate
the acquisition on its territory, in
accordance with its

laws and regulations, by the sending State
of premises necessary for its consular post
or assist the latter in
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obtaining accommodation in some other

way.
2. It shall also, where necessary, assist the
consular post in obtaining suitable
accommodation for

its members.

Article 31

Inviolability of the consular premises
1.Consular premises shall be inviolable to
the extent provided in this article.

2.The authorities of the receiving State
shall not enter that part of the consular
premises which is

used exclusively for the purpose of the
work of the consular post except with the
consent of the head of

the consular post or of his designee or of
the head of the diplomatic mission of the
sending State. The

consent of the head of the consular post
may, however, be assumed in case of fire
or other disaster

requiring prompt protective action.
3.Subject to the provisions of paragraph 2
of this article, the receiving State is under

a special
duty to take all appropriate steps to protect
the consular premises against any

intrusion or damage and to

prevent any disturbance of the peace of the
consular post or impairment of its dignity.
4.The consular  premises, their
furnishings, the property of the consular
post and its means of
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transport shall be immune from any form
of requisition for purposes of national
defence or public utility.

If expropriation is necessary for such
purposes, all possible steps shall be taken
to avoid impeding the

performance of consular functions, and
prompt, adequate and  effective
compensation shall be paid to the

sending State.

Article 32

Exemption from taxation of consular
premises

1.Consular premises and the residence of
the career head of consular post of which
the sending

State or any person acting on its behalf is
the owner or lessee shall be exempt from
all national, regional

or municipal dues and taxes whatsoever,
other than such as represent payment for
specific services

rendered.

2.The exemption from taxation referred to
paragraph 1 of this article shall not apply
to such dues

and taxes if, under the law of the receiving
State, they are payable by the person who
contracted with the

sending State or with the person acting on
its behalf.

Article 33

Inviolability of the consular archives and
documents
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The consular archives and documents
shall be inviolable at all times and
wherever they may be.

Article 34
Freedom of movement
Subject to its laws and regulations

concerning zones entry into which is
prohibited or regulated

for reasons of national security, the
receiving State shall ensure freedom of
movement and travel in its

territory to all members of the consular
post.

Article 35

Freedom of communication

1.The receiving State shall permit and
protect freedom of communication on the
part of the

consular post for all official purposes. In
communicating with the Government, the
diplomatic missions

and other consular posts, wherever
situated, of the sending State, the consular
post may employ all

appropriate means, including diplomatic
or consular couriers, diplomatic or
consular bags and messages

in code or cipher. However, the consular
post may install and use a wireless
transmitter only with the

consent of the receiving State.

2.The official correspondence of the
consular post shall be inviolable. Official
correspondence

means all correspondence relating to the
consular post and its functions.
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3.The consular bag shall be neither opened
nor detained. Nevertheless, if the
competent

authorities of the receiving State have
serious reason to believe that the bag
contains something other

than the correspondence, documents or
articles referred to in paragraph 4 of this
article, they may

request that the bag be opened in their
presence by an authorized representative
of the sending State. If

this request is refused by the authorities of
the sending State, the bag shall be returned
to its place of

origin.

4.The packages constituting the consular
bag shall bear visible external marks of
their character

and may contain only official
correspondence and documents or articles
intended exclusively for official

use.

5.The consular courier shall be provided
with an official document indicating his
status and the

number of packages constituting the
consular bag. Except with the consent of
the receiving State he

shall be neither a national of the receiving
State, nor, unless he is a national of the
sending State, a

permanent resident of the receiving State.
In the performance of his functions he
shall be protected by
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the receiving State. He shall enjoy
personal inviolability and shall not be
liable to any form of arrest or

detention.

6.The sending State, its diplomatic
missions and its consular posts may
designate consular

couriers ad hoc. In such cases the
provisions of paragraph 5 of this article
shall also apply except that

the immunities therein mentioned shall
cease to apply when such a courier has
delivered to the

consignee the consular bag in his charge.
7.A consular bag may be entrusted to the
captain of a ship or of a commercial
aircraft scheduled

to land at an authorized port of entry. He
shall be provided with an official
document indicating the

number of packages constituting the bag,
but he shall not be considered to be a
consular courier. By

arrangement with the appropriate local
authorities, the consular post may send
one of its members to

take possession of the bag directly and
freely from the captain of the ship or of the
aircraft.

Avrticle 36
Communication
nationals

of the sending State
1.With a view to facilitating the exercise
of consular functions relating to nationals
of the sending

and contact with

43 salall

4lcadl) Llianll

Ctiblull 4ndlal () siliail) ) 8k sall gty ¥ -]
Gl Led dapad) Al & 4Vl A
Jue ) aginslas ome A siaidl Jlell
e s Y salall 038 (e (Y135l s () 22
235U dgad) g sleal)

e axdiue o lad Cibhge ae die (e L) -
sl Ge Ll Laca o dal a4 slayy ol
338 5all

Dlad) e Gl Gy G 58 e ) -
Gl ol ya (e ddpzaal) A gall ol Hi 4 43U

S o Andn o 5 L

44 3l

CHLEY) apiy o) NI

35S J siall dliaidl] Zinill 8k ge B sen s -]
Ceadinall jomy W cdalll g dlaall (s leall &
miti e aaalll guleaill o salall s Gulail)
(e AN B jaal) 35 ) KAl SV A Y eyl
RE\PAIRYY

o Y o gis Al Al Je iy 22
llachy alall 8 Janill cuinti ) Leasll Cali gl
Aiiun & CLEY) 138 Jie 240 S vie Ll jeag s
Ade Aglad 3ald) J 58 ) dpliaidl) dixill 3

67/




State:

(@) consular officers shall be free to
communicate with nationals of the
sending State and to have

access to them. Nationals of the sending
State shall have the same freedom with
respect to

communication with and access to
consular officers of the sending State;

(b) if he so requests, the competent
authorities of the receiving State shall,
without delay, inform the

consular post of the sending State if,
within its consular district, a national of
that State is arrested or

committed to prison or to custody pending
trial or is detained in any other manner.
Any communication

addressed to the consular post by the
person arrested, in prison, custody or
detention shall be forwarded

by the said authorities without delay. The
said authorities shall inform the person
concerned without
delay of his
subparagraph;

(c) consular officers shall have the right to
visit a national of the sending State who is
in prison,

custody or detention, to converse and
correspond with him and to arrange for his
legal representation.

They shall also have the right to visit any
national of the sending State who is in
prison, custody or

rights under this
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detention in their district in pursuance of a
judgement. Nevertheless,  consular
officers shall refrain from

taking action on behalf of a national who
IS in prison, custody or detention if he
expressly opposes such

action.
2.The rights referred to in paragraph 1 of
this article shall be exercised in

conformity with the

laws and regulations of the receiving
State, subject to the proviso, however, that
the said laws and

regulations must enable full effect to be
given to the purposes for which the rights
accorded under this

article are intended.

Acrticle 37

Information in  cases
guardianship or trusteeship,
wrecks and air accidents

If the relevant information is available to
the competent authorities of the receiving
State, such

authorities shall have the duty:

(a) in the case of the death of a national of
the sending State, to inform without delay
the consular

post in whose district the death occurred,;
(b) to inform the competent consular post
without delay of any case where the
appointment of a

guardian or trustee appears to be in the
interests of a minor or other person lacking
full capacity who is a

of deaths,
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national of the sending State. The giving
of this information shall, however, be
without prejudice to the

operation of the laws and regulations of
the receiving State concerning such
appointments;

(c) if a vessel, having the nationality of the
sending State, is wrecked or runs aground
in the

territorial sea or internal waters of the
receiving State, or if an aircraft registered
in the sending State

suffers an accident on the territory of the
receiving State, to inform without delay
the consular post

nearest to the scene of the occurrence.
Avrticle 38

Communication with the authorities of the
receiving State

In the exercise of their functions, consular
officers may address:

(a) the competent local authorities of their
consular district;

(b) the competent central authorities of the
receiving State if and to the extent that this
is allowed by

the laws, regulations and usages of the
receiving State or by the relevant
international agreements.

Acrticle 39

Consular fees and charges

1.The consular post may levy in the
territory of the receiving State the fees and
charges provided

by the laws and regulations of the sending
State for consular acts.
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2.The sums collected in the form of the
fees and charges referred to in paragraph 1
of this article,

and the receipts for such fees and charges,
shall be exempt from all dues and taxes in
the receiving State.

Acrticle 40

Protection of consular officers

The receiving State shall treat consular
officers with due respect and shall take all
appropriate

steps to prevent any attack on their person,
freedom or dignity.

Article 41

Personal inviolability of consular officers
1.Consular officers shall not be liable to
arrest or detention pending trial, except in
the case of a

grave crime and pursuant to a decision by
the competent judicial authority.

2.Except in the case specified in paragraph
1 of this article, consular officers shall not
be

committed to prison or be liable to any
other form of restriction on their personal
freedom save in

execution of a judicial decision of final
effect.

3. If criminal proceedings are instituted
against a consular officer, he must appear
before the

competent authorities. Nevertheless, the
proceedings shall be conducted with the
respect due to him by
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reason of his official position and, except
in the case specified in paragraph 1 of this
article, in a manner

which will hamper the exercise of
consular functions as little as possible.
When, in the circumstances

mentioned in paragraph 1 of this article, it
has become necessary to detain a consular
officer, the

proceedings against him shall be instituted
with the minimum of delay.
Acrticle 42

Notification of arrest,
prosecution

In the event of the arrest or detention,
pending trial, of a member of the consular
staff, or of

criminal proceedings being instituted
against him, the receiving State shall
promptly notify the head of

the consular post. Should the latter be
himself the object of any such measure,
the receiving State shall

notify the sending State through the
diplomatic channel.

detention or

Article 43
Immunity from jurisdiction
1.Consular  officers and  consular

employees shall not be amenable to the
jurisdiction of the

judicial or administrative authorities of the
receiving State in respect of acts
performed in the exercise of

consular functions.
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2.The provisions of paragraph 1 of this
article shall not, however, apply in respect
of a civil

action either:

18

(a) arising out of a contract concluded by
a consular officer or a consular employee
in which he did

not contract expressly or impliedly as an
agent of the sending State; or

(b) by a third party for damage arising
from an accident in the receiving State
caused by a vehicle,

vessel or aircraft.

Article 44

Liability to give evidence

1.Members of a consular post may be
called upon to attend as witnesses in the
course of judicial

or administrative proceedings. A consular
employee or a member of the service staff
shall not, except in

the cases mentioned in paragraph 3 of this
article, decline to give evidence. If a
consular officer should

decline to do so, no coercive measure or
penalty may be applied to him.

2.The authority requiring the evidence of
a consular officer shall avoid interference
with the

performance of his functions. It may,
when possible, take such evidence at his
residence or at the

consular post or accept a statement from
him in writing.

Qe 5 dida sll il pudall 5 o g Sl (e Leilie ) -
S JEY 5 Y5 AS ) e sale A iall Al
Al 8 Wasas Ladipally Al JIsaY) o
Lad) A Tl ga diim g L A giall 2 g 59 Adiiadl)
Aoloaidl] Zaagll il ge 2l Alile (pala 3 of dplial)

52 salall

Gile il g Aaldll ileadld) e clac !

Al g Adiaidl) Lnd) ik g ddpaall A sall das
Sl e abul e Tea sl pall agilile
Clas sall Ges & 55 51 e dalall g dalal) el
o) ¥l gAY g o St By Sl

53 salall

lanll llasll g <l jlial) elgiil g ¢ lail

G LaeYL Al Lal 3 calh el aialy -]
a4 lgle [agaidl dlasl clblaall
43y ey Aapadll A1) o l8 8 4l pds i ALY
Adpzaal) A gall alB) 313 s e (S 13 5 iyl 5 bl
Alail) Tiad) 8 dalge dalud diad 4ipat 52l
Ol Apliaidl) diad) b Cal gall Alle o) il aiayy -2
Osaldll aady @il e leda o5
s A lgle o gaial cilibaally @l jlieyl
Oo sV 6 aall Loy Lo s amiad )3 (pe ALY
Adpaall A sall al) agd 20 5o )l (e ) Balall o2
Adaddy ol Aililay agllaill Fy )

Al Ladl ik ge af el it Laie -3

Ol 4ilile ol il g dend Cililas 5 ol el gl

/3




3.Members of a consular post are under no
obligation to give evidence concerning
matters

connected with the exercise of their
functions or to produce official
correspondence and documents

relating thereto. They are also entitled to
decline to give evidence as expert
witnesses with regard to the

law of the sending State.

Article 45

Waiver of privileges and immunities
1.The sending State may waive, with
regard to a member of the consular post,
any of the

privileges and immunities provided for in
articles 41, 43 and 44.

2.The waiver shall in all cases be express,
except as provided in paragraph 3 of this
article, and

shall be communicated to the receiving
State in writing.

3.The initiation of proceedings by a
consular officer or a consular employee in
a matter where he

might enjoy immunity from jurisdiction
under article 43 shall preclude him from
invoking immunity

from jurisdiction in respect of any
counterclaim directly connected with the
principal claim.

4.The waiver of immunity from
jurisdiction for the purposes of civil or
administrative

A sall 4 yle gl Gl g cadyul (g e 3a (510
Al iad (o 3 (e Al g 5 oLl 5o gl ddpaall
A8 Oliband) g <l Jliia) sda Jhai g | (a jall 12g]
e g1 305 g Alla 8 i cpall ey )

5 gl i) (alaall Gl L b L
i agililan 5 agdl el (b salall 28 (pe A0
e 13y cabgd) ded 5 oul e agllatily
5 (aria ddpaall A sall 3 jalae 8 (alai) Y 58
e agililias 5 agdl el 8 el (e A siee
copall elly s

aad L o sty Al Jee WL Blaty Lo s clld aa s -4
& ol praadiudl G ppleaill Gk gl
Jlat Ailasll aiilas U allee] i jlas (5 as
RV IY FEFUPITEOL

iy Agliail) Ziagll il se sl slay Ala 8 -5
ciaill 4l e e e o slS cpall ailile ol
o lie Jia agl da siadl cililiasll s <l 3laaVL
) e A haa 3 5 pliadl) s gl Aduaall A gal
Al Jadl

54 33l

L) A gal) el 31

alBl 81 s s 5l T le lail) Cala gall (S 130 -]
i siose dand) () 680 Ladie lgiian 4iaie 4406 4] 40
SVl Ll sasall ok ol atila g WLl A3y
s Anid O AN A sal) e cany 328 gall A )
(a8 28V 02 3 30 b Lgale (a saaiall CliLaall

Adge gl o yg e el Cuay JlsaY) Gl

74




proceedings shall not be deemed to imply
the waiver of immunity from the measures
of execution

resulting from the judicial decision; in
respect of such measures, a separate
waiver shall be necessary.

19

Article 46

Exemption from registration of aliens and
residence permits

1.Consular  officers and  consular
employees and members of their families
forming part of their

households shall be exempt from all
obligations under the laws and regulations
of the receiving State in

regard to the registration of aliens and
residence permits.

2.The provisions of paragraph 1 of this
article shall not, however, apply to any
consular employee

who is not a permanent employee of the
sending State or who carries on any
private gainful occupation

in the receiving State or to any member of
the family of any such employee.

Acrticle 47

Exemption from work permits
1.Members of the consular post shall, with
respect to services rendered for the
sending State, be

exempt from any obligations in regard to
work permits imposed by the laws and
regulations of the

receiving State  concerning
employment of foreign labour.
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2.Members of the private staff of consular
officers and of consular employees shall,
if they do not

carry on any other gainful occupation in
the receiving State, be exempt from the
obligations referred to

in paragraph 1 of this article.

Article 48

Social security exemption

1.Subject to the provisions of paragraph 3
of this article, members of the consular
post with

respect to services rendered by them for
the sending State, and members of their
families forming part of

their households, shall be exempt from
social security provisions which may be in
force in the receiving

State.

2.The exemption provided for in
paragraph 1 of this article shall apply also
to members of the

private staff who are in the sole employ of
members of the consular post, on
condition:

(a) that they are not nationals of or
permanently resident in the receiving
State; and

(b) that they are covered by the social
security provisions which are in force in
the sending State or a

third State.

3.Members of the consular post who
employ persons to whom the exemption
provided for in
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paragraph 2 of this article does not apply
shall observe the obligations which the
social security

provisions of the receiving State impose
upon employers.

4.The exemption provided for in
paragraphs 1 and 2 of this article shall not
preclude voluntary

participation in the social security system
of the receiving State, provided that such
participation is

permitted by that State.
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Article 49

Exemption from taxation

1.Consular  officers and  consular

employees and members of their families
forming part of their

households shall be exempt from all dues
and taxes, personal or real, national,
regional or municipal,

except:

(@) indirect taxes of a kind which are
normally incorporated in the price of
goods or services;

(b) dues or taxes on private immovable
property situated in the territory of the
receiving State,

subject to the provisions of article 32;

(c) estate, succession or inheritance duties,
and duties on transfers, levied by the
receiving State,

subject to the provisions of paragraph (b)
of article 51;
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(d) dues and taxes on private income,
including capital gains, having its source
in the receiving State

and capital taxes relating to investments
made in commercial or financial
undertakings in the receiving

State;

(e) charges levied for specific services
rendered,

(f) registration, court or record fees,
mortgage dues and stamp duties, subject to
the provisions of

article 32,

2.Members of the service staff shall be
exempt from dues and taxes on the wages
which they

receive for their services.

3.Members of the consular post who
employ persons whose wages or salaries
are not exempt

from income tax in the receiving State
shall observe the obligations which the
laws and regulations of

that State impose upon employers
concerning the levying of income tax.
Acrticle 50

Exemption from customs duties and
inspection

1.The receiving State shall, in accordance
with such laws and regulations as it may
adopt, permit

entry of and grant exemption from all
customs duties, taxes, and related charges
other than charges for

storage, cartage and similar services, on:
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(@) articles for the official use of the
consular post;

(b) articles for the personal use of a
consular officer or members of his family
forming part of his

household, including articles intended for
his establishment. The articles intended
for consumption shall

not exceed the quantities necessary for
direct utilization by the persons
concerned.

2.Consular employees shall enjoy the
privileges and exemptions specified in
paragraph 1 of this

article in respect of articles imported at the
time of first installation.

21

3.Personal  baggage  accompanying
consular officers and members of their
families forming part

of their households shall be exempt from
inspection. It may be inspected only if
there is serious reason

to believe that it contains articles other
than those referred to in subparagraph (b)
of paragraph 1 of this

article, or articles the import or export of
which is prohibited by the laws and
regulations of the

receiving State or which are subject to its
quarantine laws and regulations. Such
inspection shall be

carried out in the presence of the consular
officer or member of his family
concerned.

Article 51
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Estate of a member of the consular post
or of a member of his family

In the event of the death of a member of
the consular post or of a member of his
family forming

part of his household, the receiving State:
(@) shall permit the export of the movable
property of the deceased, with the
exception of any such

property acquired in the receiving State
the export of which was prohibited at the
time of his death;

(b) shall not levy national, regional or
municipal  estate,  succession  or
inheritance duties, and duties

on transfers, on movable property the
presence of which in the receiving State
was due solely to the

presence in that State of the deceased as a
member of the consular post or as a
member of the family of a

member of the consular post.

Article 52

Exemption from personal services and
contributions

The receiving State shall exempt members
of the consular post and members of their
families

forming part of their households from all
personal services, from all public service

of any kind
whatsoever, and from military obligations
such as those connected with

requisitioning, military
contributions and billeting.
Article 53
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Beginning and end of consular privileges
and immunities

1.Every member of the consular post shall
enjoy the privileges and immunities
provided in the

present Convention from the moment he
enters the territory of the receiving State
on proceeding to take

up his post or, if already in its territory,
from the moment when he enters on his
duties with the consular

post.

2.Members of the family of a member of
the consular post forming part of his
household and

members of his private staff shall receive
the privileges and immunities provided in
the present

Convention from the date from which he
enjoys privileges and immunities in
accordance with paragraph

1 of this article or from the date of their
entry into the territory of the receiving
State or from the date of

their becoming a member of such family
or private staff, whichever is the latest.
3.When the functions of a member of the
consular post have come to an end, his
privileges and

immunities and those of a member of his
family forming part of his household or a
member of his

22

private staff shall normally cease at the
moment when the person concerned
leaves the receiving State or
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on the expiry of a reasonable period in
which to do so, whichever is the sooner,
but shall subsist until

that time, even in case of armed conflict.
In the case of the persons referred to in
paragraph 2 of this

article, their privileges and immunities
shall come to an end when they cease to
belong to the household

or to be in the service of a member of the
consular post provided, however, that if
such persons intend

leaving the receiving State within a
reasonable period thereafter, their
privileges and immunities shall

subsist until the time of their departure.
4.However, with respect to acts performed
by a consular officer or a consular
employee in the

exercise of his functions, immunity from
jurisdiction shall continue to subsist
without limitation of time.

5. In the event of the death of a member of
the consular post, the members of his
family forming

part of his household shall continue to
enjoy the privileges and immunities
accorded to them until they

leave the receiving State or until the expiry
of a reasonable period enabling them to do
so, whichever is

the sooner.

Avrticle 54

Obligations of third States
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1. If a consular officer passes through or is
in the territory of a third State, which has
granted him

a visa if a visa was necessary, while
proceeding to take up or return to his post
or when returning to the

sending State, the third State shall accord
to him all immunities provided for by the
other articles of the

present Convention as may be required to
ensure his transit or return. The same shall
apply in the case of

any member of his family forming part of
his household enjoying such privileges
and immunities who

are accompanying the consular officer or
travelling separately to join him or to
return to the sending

State.

2. In circumstances similar to those
specified in paragraph 1 of this article,
third States shall not

hinder the transit through their territory of
other members of the consular post or of
members of their

families forming part of their households.
3.Third States shall accord to official
correspondence and to other official
communications in

transit, including messages in code or
cipher, the same freedom and protection as
the receiving State is

bound to accord under the present
Convention. They shall accord to consular
couriers who have been
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granted a visa, if a visa was necessary, and
to consular bags in transit, the same
inviolability and

protection as the receiving State is bound
to accord under the present Convention.
4.The obligations of third States under
paragraphs 1, 2 and 3 of this article shall
also apply to the

persons mentioned respectively in those
paragraphs, and to official
communications and to consular

bags, whose presence in the territory of the
third State is due to force majeure.
Article 55

Respect for the laws and regulations of the
receiving State

1.Without prejudice to their privileges and
immunities, it is the duty of all persons
enjoying such

privileges and immunities to respect the
laws and regulations of the receiving
State. They also have a

duty not to interfere in the internal affairs
of the State.

2.The consular premises shall not be used
in any manner incompatible with the
exercise of

consular functions.

3.The provisions of paragraph 2 of this
article shall not exclude the possibility of
offices of other

institutions or agencies being installed in
part of the building in which the consular
premises are

3aaiall aedl dalell dpraal) W e i (5 A1 A g 4
(0255S) IV (i 31 im Al 5 L T o ]
Aseead Al A A B )55 (4 1963
Sie 41964 (Uske) DT 3T Sha Nawy s Ll

&) 53 51 Basiall aaY!

75 32l

il

‘_'é:m.;.a.ﬂ | dﬁUJ &JJSJ ‘&.L.a.m :\-@33\2“ TS C.AAAJ A0
Basiall 4Bl alall (Y s

76 33l

alaraty!

U ol U8 e alaaidl da gide 48N o8 Jla
& lele (agaid) )Y Gl gaa) ) daiia
aladl aaY) sl alaai¥l 35 g o555 ¢(74) 32l
Basiall 4l

77 3l

AalaY) Aaw

G o sl o 2asil) auia g0 ABLETY) 020 puia sl - |
Gy e Cpodiadly AUl 485l gl )5 2e
asiall 4Dl alall (e¥) ol aleai¥) i Gaaall
o Lgiaat A gy JS ) Janally A8EY sa 2Ty D
Gy (e (p_pind) 5 40Ul 485 6l) £ o) e gl aucas
leelul (e S ool 8 calaai¥) 5l gaauatll
Aesbaail sl LgSnai 434

34




situated, provided that the premises
assigned to them are separate from those
used by the consular post.

In that event, the said offices shall not, for
the purposes of the present Convention, be
considered to

form part of the consular premises.
Article 56

Insurance against third party risks
Members of the consular post shall
comply with any requirements imposed by
the laws and

regulations of the receiving State, in
respect of insurance against third party
risks arising from the use of

any vehicle, vessel or aircraft.

Acrticle 57

Special provisions concerning private
gainful occupation

1.Career consular officers shall not carry
on for personal profit any professional or
commercial

activity in the receiving State.
2.Privileges and immunities provided in
this chapter shall not be accorded:

(a) to consular employees or to members
of the service staff who carry on any
private gainful

occupation in the receiving State;

(b) to members of the family of a person
referred to in subparagraph (a) of this
paragraph or to

members of his private staff;

(c) to members of the family of a member
of a consular post who themselves carry
on any private
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gainful occupation in the receiving State.
Article 58

General provisions relating to facilities,
privileges

and immunities

1.Articles 28, 29, 30, 34, 35, 36, 37, 38 and
39, paragraph 3 of article 54 and
paragraphs 2 and 3

of article 55 shall apply to consular posts
headed by an honorary consular officer. In
addition, the

facilities, privileges and immunities of
such consular posts shall be governed by
articles 59, 60, 61 and 62.

2.Articles 42 and 43, paragraph 3 of article
44, articles 45 and 53 and paragraph 1 of
article 55

shall apply to honorary consular officers.
In addition, the facilities, privileges and
immunities of such

consular officers shall be governed by
articles 63, 64, 65, 66 and 67.

3.Privileges and immunities provided in
the present Convention shall not be
accorded to members

of the family of an honorary consular
officer or of a consular employee
employed at a consular post

headed by an honorary consular officer.
4.The exchange of consular bags between
two consular posts headed by honorary
consular

officers in different States shall not be
allowed without the consent of the two
receiving States concerned.

Article 59
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Protection of the consular premises

The receiving State shall take such steps
as may be necessary to protect the
consular premises of a

consular post headed by an honorary
consular officer against any intrusion or
damage and to prevent any

disturbance of the peace of the consular
post or impairment of its dignity.

Article 60

Exemption from taxation of consular
premises

1.Consular premises of a consular post
headed by an honorary consular officer of
which the

sending State is the owner or lessee shall
be exempt from all national, regional or
municipal dues and

taxes whatsoever, other than such as
represent payment for specific services
rendered.

2.The exemption from taxation referred to
in paragraph | of this article shall not apply
to such

dues and taxes if, under the laws and
regulations of the receiving State, they are
payable by the person

who contracted with the sending State.
Article 61

Inviolability of consular archives and
documents

The consular archives and documents of a
consular post headed by an honorary
consular officer
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shall be inviolable at all times and
wherever they may be, provided that they
are kept separate from

other papers and documents and, in
particular, from the private
correspondence of the head of a consular
post and of any person working with him,
and from the materials, books or
documents relating to their

profession or trade.

Acrticle 62

Exemption from customs duties

The receiving State shall, in accordance
with such laws and regulations as it may
adopt, permit

entry of, and grant exemption from all
customs duties, taxes, and related charges
other than charges for

storage, cartage and similar services on the
following articles, provided that they are
for the official use

of a consular post headed by an honorary
consular officer: coats-of-arms, flags,
signboards, seals and

stamps, books, official printed matter,
office furniture, office equipment and
similar articles supplied by

or at the instance of the sending State to
the consular post.

Avrticle 63

Criminal proceedings

If criminal proceedings are instituted
against an honorary consular officer, he
must appear before
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the competent authorities. Nevertheless,
the proceedings shall be conducted with
the respect due to him

by reason of his official position and,
except when he is under arrest or
detention, in a manner which

will hamper the exercise of consular
functions as little as possible. When it has
become necessary to

detain an honorary consular officer, the
proceedings against him shall be instituted
with the minimum of delay.

Article 64

Protection of honorary consular officers
The receiving State is under a duty to
accord to an honorary consular officer
such protection as

may be required by reason of his official
position.

Avrticle 65

Exemption from registration of aliens and
residence permits

Honorary consular officers, with the
exception of those who carry on for
personal profit any professional or
commercial activity in the receiving State,
shall be exempt from all obligations under
the laws and regulations of the receiving
State in regard to the registration of aliens
and residence permits.

Acrticle 66

Exemption from taxation

An honorary consular officer shall be
exempt from all dues and taxes on the
remuneration and
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emoluments which he receives from the
sending State in respect of the exercise of
consular functions.

Acrticle 67

Exemption from personal services and
contributions

The receiving State shall exempt honorary
consular officers from all personal
services and from

all public services of any kind whatsoever
and from military obligations such as
those connected with requisitioning,
military contributions and billeting.
Article 68

Optional character of the institution of
honorary consular officers

Each State is free to decide whether it will
appoint or receive honorary consular
officers.

Acrticle 69

Consular agents who are not heads of
consular posts

1.Each State is free to decide whether it
will establish or admit consular agencies
conducted by

consular agents not designated as heads of
consular post by the sending State.

2.The conditions under which the consular
agencies referred to in paragraph 1 of this
article may

carry on their activities and the privileges
and immunities which may be enjoyed by
the consular agents

in charge of them shall be determined by
agreement between the sending State and
the receiving State.
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Acrticle 70

Exercise of consular functions by
diplomatic missions

1.The provisions of the present
Convention apply also, so far as the
context permits, to the

exercise of consular functions by a
diplomatic mission.

2.The names of members of a diplomatic
mission assigned to the consular section or
otherwise

charged with the exercise of the consular
functions of the mission shall be notified
to the Ministry for

Foreign Affairs of the receiving State or to
the authority designated by that Ministry.
3. In the exercise of consular functions a
diplomatic mission may address:

(a) the local authorities of the consular
district;

27

(b) the central authorities of the receiving
State if this is allowed by the laws,
regulations and usages

of the receiving State or by relevant
international agreements.

4.The privileges and immunities of the
members of a diplomatic mission referred
to in paragraph

2 of this article shall continue to be
governed by the rules of international law
concerning diplomatic

relations.

Article 71

Nationals or permanent residents of the
receiving State
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1.Except insofar as additional facilities,
privileges and immunities may be granted
by the

receiving State, consular officers who are
nationals of or permanently resident in the
receiving State

shall enjoy only immunity from
jurisdiction and personal inviolability in
respect of official acts

performed in the exercise of their
functions, and the privileges provided in
paragraph 3 of article 44. So

far as these consular officers are
concerned, the receiving State shall
likewise be bound by the obligation

laid down in article 42. If criminal
proceedings are instituted against such a
consular officer, the

proceedings shall, except when he is under
arrest or detention, be conducted in a
manner which will

hamper the exercise of consular functions
as little as possible.

2.0ther members of the consular post who
are nationals of or permanently resident in
the

receiving State and members of their
families, as well as members of the
families of consular officers

referred to in paragraph 1 of this article,
shall enjoy facilities, privileges and
immunities only insofar as

these are granted to them by the receiving
State. Those members of the families of
members of the
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consular post and those members of the
private staff who are themselves nationals
of or permanently

resident in the receiving State shall
likewise enjoy facilities, privileges and
immunities only insofar as

these are granted to them by the receiving
State. The receiving State shall, however,
exercise its

jurisdiction over those persons in such a
way as not to hinder unduly the
performance of the functions of

the consular post.

Article 72

Non-discrimination

1. In the application of the provisions of
the present Convention the receiving State
shall not

discriminate as between States.
2.However, discrimination shall not be
regarded as taking place:

(a) where the receiving State applies any
of the provisions of the present
Convention restrictively

because of a restrictive application of that
provision to its consular posts in the
sending State;

(b) where by custom or agreement States
extend to each other more favourable
treatment than is required by the
provisions of the present Convention.
Article 73

Relationship  between the present
Convention

and other international agreements
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1.The provisions of the present
Convention shall not affect other
international agreements in

force as between States Parties to them.
2.Nothing in the present Convention shall
preclude  States from  concluding
international agreements confirming or
supplementing or extending or amplifying
the provisions thereof,

Avrticle 74

Signature

The present Convention shall be open for
signature by all States Members of the
United Nations

or of any of the specialized agencies or
Parties to the Statute of the International
Court of Justice, and by

any other State invited by the General
Assembly of the United Nations to
become a Party to the

Convention, as follows: until 31 October
1963 at the Federal Ministry for Foreign
Affairs of the

Republic of Austria and subsequently,
until 31 March 1964, at the United Nations
Headquarters in New

York.

Article 75

Ratification

The present Convention is subject to
ratification.  The  instruments  of
ratification shall be

deposited with the Secretary-General of
the United Nations.

Avrticle 76

Accession
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The present Convention shall remain open
for accession by any State belonging to
any of the four

categories mentioned in article 74. The
instruments of accession shall be
deposited with the Secretary-

General of the United Nations.

Acrticle 77

Entry into force

1.The present Convention shall enter into
force on the thirtieth day following the
date of deposit

of the twenty-second instrument of
ratification or accession with the
Secretary-General of the United

Nations.

2.For each State ratifying or acceding to
the Convention after the deposit of the
twenty-second

instrument of ratification or accession, the
Convention shall enter into force on the
thirtieth day after deposit by such State of
its instrument of ratification or accession.
Acrticle 78

Notifications by the Secretary-General
The Secretary-General of the United
Nations shall inform all States belonging
to any of the four

categories mentioned in article 74:

(a) of signatures to the present Convention
and of the deposit of instruments of
ratification or

accession, in accordance with articles 74,
75 and 76;
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(b) of the date on which the present
Convention will enter into force, in
accordance with article 77.

Article 79

Authentic texts

The original of the present Convention, of
which the Chinese, English, French,
Russian and

Spanish texts are equally authentic, shall
be deposited with the Secretary-General
of the United Nations,

who shall send certified copies thereof to
all States belonging to any of the four
categories mentioned in

article 74,

IN  WITNESS WHEREOF the
undersigned Plenipotentiaries, being duly
authorized thereto by their

respective Governments, have signed the
present Convention.

DONE at Vienna this twenty-fourth day of
April, one thousand nine hundred and
sixty-three.

71.

Chapter One
Diplomatic intercourse

The right to send and receive diplomatic
agents and missions is one of the essential
prerogatives and attributes of sovereignty.
Rules governing diplomatic relations are
the product of long-established practice of
different  nations, religions  and
civilizations.  Nowadays, diplomatic
intercourse is a necessity of life. In fact,
from time immemorial, peoples of all
nations have recognized the importance of
diplomatic interchanges.
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72,

It is necessary for both the sending and
receiving states as well as for the
international community and the whole
family of nations that governments
maintain and exchange diplomatic
relations with each other through envoys
empowered for this task. Diplomats are
the voice of their own states. The later can
speak through the mouth of the former.
Islam has largely contributed to the
enforcement of rules of IL, particularly
those of diplomatic immunity.
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73.

Diplomatic relations raise so many
problems, the most important of which are
those relating to the: consent to establish
diplomatic relations, composition of a
diplomatic mission, functions of a
diplomatic mission, diplomatic privileges
and immunities, duties of diplomatic
agents and termination of the diplomatic
mission.
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A- Consent to establish diplomatic
relations:

The establishment of diplomatic relations
is an essentially consensual act. In fact, a
state is under no obligation to set up such
relations with another state.

In this context, art.2 Vienna convention on
diplomatic relations (1961) reads:

"The establishment of diplomatic relations
between states, and of permanent
diplomatic missions, takes place by
mutual consent",

However, the principle of consent has
been affected by the decisions of I10S.

Sl g BN dald) o 488 gal) -
dae ) 3 & dpule ghall B Aal8) )
o2 (Jfia Al e Lo Al gall s ¢ ol gl) 8 381 53

(A A 5 ae N

Ml g 2881 (e 2 30kl G ¢ (Sladl 128 3
ok e e (1961) Aale shal

Cliadl s Jsall Gn daleglall cilEMall 4"

' ALl 4881 gally 25 Al dyla gLl
Clabaiall col )l jay 488 gall fage 5 a8 ¢ @l aag
748 ) B A ¢ Jhall o o ¢ 13Sa 5 4 5l
aen e a0V Gl ¢ (1992)

:J sl

97




Thus, e.g., in its Res.748 (1992), the SC
decided that 'all states should:
"Significantly reduce the number and
level of the staff at Libyan diplomatic
missions and consular posts, and restrict or
control the movement within their
territory of all such staff who remain”.
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75.

B- Composition of a diplomatic
mission:

A diplomatic mission is usually composed
of some personnel and a head of mission
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76.

a- Personnel of a diplomatic mission:

A diplomatic mission is, in general,
composed of:

- A head of mission, i.e., the person
charged by the sending state with the duty
of acting in that capacity.

- Some other members of the diplomatic
staff, i.e., those having the diplomatic
rank.

- Members of the administrative and
technical staff, that is, those employed in
the administrative and technical service of
the diplomatic mission.

- Members of the service staff, i.e., those
employed in the domestic service of the
mission.

- Private servants, namely, those who are
in the domestic service of members of the
mission.
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77.

b- The head of a diplomatic mission:
Clearly, the head of a diplomatic mission
is the most important person of the
mission. For this reason, the fallowing
developments are consecrated to him.
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1- the exercise of functions of a head of
mission:

Three rules govern the exercise of
functions of a head of mission:

78.

- The agrément: under a well established
“diplomatic practice, the sending state
must require whether the person about to
be appointed as its, agent would be
acceptable to the receiving state. This is
the practice of agrément (acceptance)
under which the sending state asks the
receiving state for its acceptance of the
nominee, i.e., if it considers him persona
grata.
Agrement is as well necessary for:
. The appointment of military, naval or air
attaches (art.7).
. The appointment of the same person as
head of mission to another state (art.6).
The appointment of members of
diplomatic staff from among persons
having the nationality of the receiving
state (art.8).
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79.

The letter of credence: the sending state
must provide the head of mission with a
letter of credence (French: lettre de
créances) in which is mentioned his name
rank... etc
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Presentation of credentials: the head of
mission is, as a rule, considered as having
taken up his functions in the receiving
state either when he has presented his
credentials or when he has notified his
arrival and a true copy of his credentials
has been presented to the ministry for
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foreign affairs of the receiving state
(art.13).

81.

2- classifications of diplomats:
Precedence gave rise, in the past, to
disputes between diplomats of different
countries each of whom claimed
precedence over his colleagues in 1815
and 1818, the congress of Vienna and the
conference of Aix-la-Chappelle
respectively classified them in three and
four categories. Finally, under the Vienna
convention (1961) heads of mission are
divided into three classes, namely:

- That of ambassadors accredited to heads
of state.

- That of envoys or, ministers accredited
to heads of state.

- That of charges d'affaires accredited to
ministers for foreign affairs (art.14).

That being so, reference should be made
to the following remarks:
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Primo, the class to which the head of
mission appertains is to be assigned by
agreement between the sending and
receiving states.

Secundo, heads of mission take
precedence in their respective classes in
the order of presentation of credentials or
of a true copy thereof. This being
determined by the date and time of the
arrival of the head of mission (art.16).
Tertio, precedence of members of the
diplomatic staff of the mission must be
notified by the head of the mission to the
ministry for foreign affairs (art.17)
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Quiatro, the procedure to be followed for
the reception of heads of mission must be
uniform in respect of each class.

3- the chargé d'affaires as a head of
mission:

The system of chargé d'affaires as a head
of mission has three forms, namely:

The chargé d'affaires "en pied" or
"permanent chargé d’affaires"; i e in such
a case the charge d’affaires is the original
head of mission.

- The charge d'affaires ad interim. In fact,
in case the head of mission is unable to

el Lyt ) Jlee YU 230l 3

A e AWell Gui S JleeWL 28 AU cally,
(s JS]

"2l Jlee YU &I i en pied" Je YU Al
s s Jae YL N (S Al oda e 8 ¢
(b dall

53 axe Alla b ¢l ) 8 all Jlae YL alal-
Jlee V0 S Jamy ¢ ddlga sl o L) (udi

83. . . s oo
per_form_ his functions, a charge d _affalres Fall usi S iyl
ad interim shall act as a head of mission. | S o
- The chargé d'affaires ad interim in case | 2 Ts*>< Jaall s (A sl Juue Y o3l -
of double or multiple representation. | ilu yall 4 sall Caadic) 13) 45l mal sl e 22l
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each state where the head of mission has
not his permanent seat.
C- Functions of a diplomatic mission: Aala sl L) alga
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. aills Lo 38 Jsall f oandall Jlasy) U
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a- Diplomatic functions: “danla glall cailda ) -
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diplomat is the maintenance of relations Al s Al s Sl Lo lanl
gc_ | between the state, which he represents, sl ey A Al g e

and the state in which he exercises his
functions.

In this regard, art 3/1 of the 1961 Vienna
convention on diplomatic relations

Adils g Led by (A

101




provides that functions of a diplomatic
mission consist, inter alia in:

- Representing the sending state in the
receiving state.

- Protecting in the receiving stale the
interests of the sending state and of its
nationals, within the limits permitted by
IL.

- Negotiating with the government of the
receiving state.

- Ascertaining by all lawful means
conditions and developments in the
receiving state and reporting thereon to the
government of the sending state.

- Promoting friendly relations between the
sending state and the receiving state, and
developing their economic, cultural and
scientific relations.

b- Consular functions:

A diplomatic mission may as well perform
consular functions. Consular functions are
examined below.
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D-  Diplomatic and
immunities:

Diplomatic privileges and immunities are
primarily, based on the principle under the
independence of the diplomatic agent in
his dealings with the state to whom he is
accredited is a sine qua non conditio for
the achievement of his tasks. These
privileges and  immunities  must,
obviously, display a fair balance between
the interests of the sending state and
requirements of national security of the
host state.

privileges
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87.

Though privileges and immunities are
unpopular in most countries, it is well
established that they are not designed to
create a privileged class. In fact,
diplomatic envoys enjoy privileges and
immunities, not for their personal benefit,
but for the purpose of exercising their
functions in relation to the host state. This
functional test or basis of privileges and
immunities is now widely accepted.
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Moreover, immunity does not exempt
persons from local law. It is only given to
protect them against undue interference of
the authorities of the host state and from
baseless and malicious actions of private
persons. Additionally, there is a general
rule whereby a host state should facilitate
the functioning of the diplomatic mission.
Consequently, the later should not be
completely subject to the legal order of the
former.
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Nowadays, diplomatic privileges and
immunities are not a matter of courtesy
(comitas gentium) or an ex gratin
concession. They are a matter of law.

The term "privileges and immunities
now covers a wide range of concepts,
chief among which are those relating to
their legal basis, rules governing them,
privileges and immunities of the mission
and those of diplomats, duties of the later
and termination of diplomatic mission.
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a- Legal basis (rationale) of diplomatic
privileges and immunities:

In this connection, there are two essential
tendencies:
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I- The traditional theories:
There are three, traditional
namely:

theories,
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- Theory of extraterritoriality:

According to this theory the diplomat
enjoys immunities in the host state, and
especially he is not subject to its
jurisdiction, because he is to be regarded
as if he were remaining in the territory of
his own country and consequently, as
being physically outside the territory of
the state in which he exercises his
functions. This means, e.g., that
diplomatic premises and the residence of
the diplomat are deemed to be outside the
territory where they are actually situated
and to form part of the territory of the
sending state.

Prima facie, this theory is based on a
fiction which may lead to some untrue
consequences contrary to sound legal
doctrine. It is strongly criticized, because:
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. It is contrary to what is practically
applied. In fact, a foreign diplomat must
observe laws and regulations of the host
state.

. It means that a crime committed within
the premises of the diplomatic mission
would have to be tried, in all cases, in
accordance with the laws of the sending
state.

. It clashes with the general rule locus regit
actum, i.e., persons and things are subject
to the laws of the laws of the territory.
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. It is based on an inadmissible fiction for
premises of the diplomatic mission are not
properly speaking an extension of the
sending state’s territory
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- Theory of functional necessity:

This theory affirms that the essence and
test of diplomatic privileges and
immunities lie in the need to protect
diplomatic function. i.e., they are essential
to the performance of the diplomat's duties
and tasks. They are accorded to diplomats
"In the interest of their functions".

To put it differently, under this theory
diplomatic privileges and immunities are
justified or warranted by the necessity of
securing the independence of diplomatic
agents in the exercise of their functions.
Accordingly, immunities derive from the
needs and exigencies of the service.
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- Theory of diplomatic agent's
representative character:
This theory takes as a point of departure
the fact that the diplomat represents the
dignity of the majestas (the prince) or the
sending state. He represents a sovereign
state whose complete independence must
be respected.
The above mentioned theory had been
opposed because:
. It cannot justify the accordance of some
diplomatic privileges and immunities to
diplomats crossing a third state while
going to or coming from the state where
they will exercise their functions.
Moreover, immovable  property
belonging to a diplomat in his own
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capacity remains subject to the laws of the
receiving state.

95.

I1- Modern tendency:

This modern tendency combines the two
theories of "functional necessity" and of
the "diplomatic agent's representative
character” as the real rationale for the
granting of diplomatic privileges and
immunities.

Thus, the preamble of the 1961 convention
on diplomatic relations provides that:

"the purpose of such privileges and
immunities is not to benefit individuals
but to ensure the efficient performance of
the functions of diplomatic missions as
representing states.
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b- Rules governing diplomatic privileges
and immunities:

There are some rules which govern
diplomatic privileges and immunities, the
most important of which are:

1- Beginning and end of diplomatic
privileges and immunities: The object of
this point is to determine from what
moment, and until when, the diplomatic
agent enjoys diplomatic privileges and
immunities.

In accordance with art.39 of the 1961
Vienna convention on diplomatic
relations:

- A diplomatic agent is eligible for
diplomatic privileges and immunities
immediately on his arrival at the frontiers
of the state to which he is accredited or if
already in its territory, from the moment
when his appointment is notified to the
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ministry for foreign affairs of that state.
They last for the whole duration during
which the diplomatic agent remains as a
representative of his own country to the
state in which he is accredited.
Accordingly, diplomats enjoy diplomatic
privileges and immunities, on arrival,
departure and while remaining, as
diplomats, in the host state.
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- The end of diplomatic functions does not
prevent immunity from continuing to
subsist with respect to acts performed in
the exercise of these diplomatic functions.
- The end of diplomatic functions does not
exempt the diplomatic agent, on expiry of
a reasonable period to leave the territory
of the host state, from the jurisdiction of
the later for acts performed in his private
capacity
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- A diplomatic agent is exempted from the
jurisdiction of the host state so long as he
is covered by his diplomatic capacity.
Accordingly, it is not relevant whether the
diplomat's act had been taken before or
after the beginning of his own functions. It
suffices that he is enjoying official status
when proceedings were instituted against
him.
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2- Immunity may be invoked at any stage
of the trial, even if the diplomat does not
plead it ad initio (i.e., when the
proceedings are set in motion).
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3- Members of the family of a diplomatic
agent enjoy the same diplomatic
privileges and immunities accorded to
him, provided that:
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- They form part of his household; and

- They are not nationals of the receiving
state.

Accordingly, diplomatic privileges and
immunities also extend to the diplomat's
retinue. This comprises his family, i.e., his
wife (as long as the conjugal relationship
Is not dissolved) and children.
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4- Diplomats in transit enjoy inviolability
and such other immunities as may be
required to ensure their transit or return,
i.e., when a diplomat passes through a
third state on his way to or from his post,
he must be protected against any acts.
which  may impede his transit.
Consequently, if the sojourn of the
diplomat in the third state exceeds what is
reasonably required for transit, he cannot
claim diplomatic immunity either while
going to the country to which he is
accredited or while returning therefrom.
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c- Privileges and immunities of the
diplomatic mission:

The diplomatic mission enjoys some
diplomatic privileges and immunities
necessary for the performance of its tasks.
The smooth functioning of the diplomatic
mission helps, clearly, develop diplomatic
intercourse between the sending and
receiving states.

Privileges and immunities of the
diplomatic mission are, inter alia, the
following:
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103.

1- Use of flag and emblem: the mission
has the right to use the flag and emblem of
the sending state on the premises of the
mission, including the residence of the
head of mission and his means of

transport.
2- The host state must facilitate the
acquisition of premises and

accommodation far the mission and its
members.
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3- Inviolability of diplomatic premises: in
fact, it is not permissible for officers of the
public authorities of the host state to enter
into the premises of a diplomatic mission.
Clearly, the inviolability of the official
residence the franchise de 1’hotel is at the
foes et origo of the rule that officials of the
host state are forbidden from entering the
premises of the diplomatic mission, except
with the express authorization of the head
of mission.

Moreover, the receiving state is under a
double duty:

- To take all appropriate measures to
protect the premises of the mission against
any intrusion or damage and to prevent
any disturbance of the peace of the
mission or any impairment of its dignity.
- To observe that the premises of the
mission, their furniture, property and
means of transport are immune from
search, requisition, attachment or
execution
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4- Freedom of communications for all
official purposes:
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In this regard, the mission may employ all
appropriate means, including diplomatic
couriers, diplomatic bag, messages in
code or cipher. It may as well use a
wireless transmitter only with the consent
of the receiving state. Official
correspondence of the mission as well as
the diplomatic bag are inviolable.

5- Exemption from all national, regional
and municipal dues and taxes with respect
to premises of the mission, other than
those paid for specific services rendered or
those payable under the law of the
receiving state by persons contracting
with the sending state or the head of
mission.
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6- Inviolability of archive and documents
of the mission at any time and wherever
they may be.

7- Freedom of movement and travel in the
territory of the host state, except zones
entry into which is prohibited or regulated
for reasons of national security.

8- Fees and charges levied by the mission
in the exercise of its official functions are
exempt from all dues and taxes in the
receiving state.
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d- Privileges and immunities of
diplomatic agents:

As indicated above, there are some
derogations in favour of diplomatic agents
from the ordinary laws and regulations of
the host state. The later may not reduce the
immunity to ineffectiveness by exercising
its judicial or administrative jurisdiction

vis-a-vis diplomatic agents.
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Diplomatic inviolability means that no
measure of constraint may be taken, in any
manner whatsoever, against the person or
liberty of the diplomat or against the
diplomatic mission itself by
representatives of the public authorities or
citizens in the receiving state.
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diplomatic agent is inviolable, This o
implies that: ol
- He must not be liable to any form of | s —udsill JSal e JS& Y e 055 Y-
arrest or detention. ey
- The receiving state must treat him with cial 51 o) Y aileboa Aliendll A1) e in
due respect and take all necessary ; ’
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private residence of a diplomat enjoys the ) )
same protection and inviolability as the
premises of the mission.
3- Property, papers and correspondence of | &3l jes G5l s lSliee Llaslly aiadi - 3
110.;a diplomatic agent must enjoy

inviolability.

csniba sLall & gl

111




4- Immunity from jurisdiction: the rule is
that of the non-subjection of diplomats to
the local jurisdiction of states in which
they are accredited. in fact, if a diplomat
where to be subject to the jurisdiction of
the host state's courts, this would
constitute a situation contrary to the
maxim: ne impediatur legatio.

Immunity from jurisdiction of diplomatic
agents has two aspects:
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-Immunity from criminal jurisdiction:
Diplomatic  agents enjoy absolute
immunity against the criminal jurisdiction
of the state to which they are accredited.
The host state has no right, under any
circumstances whatever, to prosecute and
punish diplomatic envoys. This is a
universally accepted rule of IL. This
immunity covers acts performed by the
diplomatic agent as a representative of his
own government and acts which he
performs merely as a private individual.
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-Immunity from civil and administrative
jurisdiction:

A diplomatic agent enjoys immunity from
civil and administrative jurisdiction of the
receiving state. Nevertheless, there are, in
this respect, some exceptions in which he
cannot plead immunity in answer to a suit
resulting from:
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A real action relating to private
immovable property situated in the
territory of the receiving state, unless he
holds it on behalf of the sending state for
the purposes of the mission.
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. An action relating to succession in which
the diplomatic agent is involved as
executor, administrator, heir or legatee as
a private person and not on behalf of the
sending state.

. An action relating to any professional or
commercial activity exercised by the
diplomatic agent in the receiving state
outside his official functions, i.e.,
immunity does not apply to a diplomatic
agent’s private transactions
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Some remarks: That being so, the
following remarks are to be mentioned
with regard to the immunity from
jurisdiction of diplomats:

. A diplomatic agent may be prosecuted in
the courts of his own country. Thus,
immunity of a diplomatic agent from
jurisdiction of the receiving state does not
exempt him from the jurisdiction of the
sending state.
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. A diplomatic agent may be prosecuted in
case of waiver of diplomatic immunity by
the government of the state which the
diplomat represents. In such a case, he can
be prosecuted in the courts of the country
to which he is accredited, i.e., such waiver
revives the competence of those courts.
Waiver must emanate from the competent
authorities of the sending state. This is
mainly because immunity is not given to
the personal prerogative of the person who
enjoys it, but is wholly granted to him as a
representative of the sending state.
Accordingly, only that state has the right
to waive it. Waiver must always be
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express. Prima facie, it must be expressed
by the sending state only where the waiver
concerns the head of the diplomatic
mission. For other persons, the waiver
may be the chief of the diplomatic mission
acting on behalf of his own government.
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. The receiving state is not powerless to act
against diplomats: it may, particularly,
request their recall or declare them
persona non grata.

The initiation of proceedings by a

diplomatic envoy precludes him from
invoking immunity from jurisdiction as
regards any “counterclaim” directly
connected with the principal claim.
. Waiver of immunity from civil and
administrative jurisdiction does not imply
waiver of immunity in respect of the
execution of the judgment, for which a
separate waiver is necessary.
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5- The diplomatic agent as a witness: A
diplomat cannot be summoned or obliged
to appear as a witness or be required to
appear to give evidence of facts within his
knowledge, in a court of the state of his
sojourn. However, if a diplomat accepts to
testify, he may do so in writing or in the
embassy building before a commissioner
appointed for that purpose.

6- Exemption of the diplomatic agent from
social security provisions which may be in
force in the receiving state.

7- Exemption from dues and taxes in the
receiving state.
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8- Exemption from personal and public
services as well as military obligations in
the receiving state.

9- Exemption from customs duties and
taxes other than charges for storage,
cartage and similar service, on:

- Atrticles for the official use of the
mission.

- Articles for the personal use of a
diplomatic agent or members of his
family, including articles intended for his
establishment.

10- Exemption from inspection of the
diplomatic agent's personal baggage.
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e- Duties of diplomatic agents:

The privileged position of diplomats, by
reason of their representative status and
the exigencies of their functions, clearly
entails some duties.

Diplomatic envoys must:

a) Respect the laws and regulations of the
receiving state.

b) Not interfere in the domestic affairs of
that state.

¢) Conduct all official business with or
through the ministry for foreign affairs of
the receiving state.

d) Not use the premises of the mission or
the privileges and immunities in any
manner incompatible with the purposes
for which they have been granted.

e) Not practise for personal profit any
professional or commercial activity.
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f- Termination of the diplomatic
mission:
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The most frequent reasons for the
termination of the actions of a diplomat
are:

a) Accomplishment of the object of the
mission.

b) Recall

c) Extinction of one of the states
concerned or both.

d) Death of the diplomatic envoy.

e) Declaration of the diplomat persona non
grata.In fact, if a diplomat makes an ill use
of his diplomatic status, a stop may be put
to it by sending him back. This is made;
inter alia, by declaring him persona non
grata. Even, the host state can prevent such
a situation by anticipatory action.

f) Rupture of diplomatic relations.

g) On notification by the sending state to
the receiving state that the function of the
diplomatic agent has come to the end.
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Special or ad hoc missions

Obviously, special missions largely
contribute to the development of friendly
relations among states and nations.

Ad hoc diplomacy or a special mission is
a type of diplomatic relations of an
occasional character. Special missions
include, e.g., itinerant envoys and
missions sent for limited purposes, a head
of a state attending, in his official capacity,
a funeral abroad, a visit by a minister or a
government  trade  delegation  for
negotiations or to conduct official
business...etc

Special missions are governed by the
convention on special missions (1969).
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In accordance with art. 1/a of that
convention, a special mission is:

"A temporary mission, representing the
state, which is sent by one state to another
state with the consent of the later for the
purpose of dealing with it on specific
questions or of performing in relation to it
a specific task".

It is worth recalling that when a special
mission is led by the head of state, the later
enjoys the privileges and immunities
accorded by IL to heads of state on an
official mission (art.21).
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Multilateral Diplomacy:
Representation of States in Their
Relations With 10S
It is well known that representation of
states in their relations with 10S is made
either through permanent missions
accredited to the organization, or through
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122.| delegations sent by states to organs of the
organization. Representatives of states to | 8 && (il Asaal) sl (ool 5 ¢« Aadaiall o
an international  organization  are | cjuasie ¢SS G slery agdl Lgaal )i 3 daliidll
accredlted_ to the orgar_uzatlon, not to the il sSa Jici
host state in whose territory the seat of the
organization is situated. They act as agents
authorized to represent their respective
governments.
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1- The non-applicability of persona non-
grata system vis-a-vis those persons;
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2- The non-applicability of the principle of
the principle of reciprocity between the
sending state and the receiving state;

3- The possibility to  receive
representatives of states which have not
diplomatic or consular relations or
between which there is no mutual
recognition;

4- Representatives of the sending state do
not, in principle, enter directly in relations
with the host state. This is made through
the organization for they are not
accredited to that state;

5- The international organization, as will
be indicated below, has an interest or a
certain locus standi with regard to the legal
status of representatives of members and,

especially,  their  privileges and
immunities;

6- In principle, the practice of agreement
has no relevance with regard to

representatives of states to 10S.
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That being so representation of states in
their relations with 10S raises many
issues; such as: permanent missions,
delegations, differences between bilateral
and multilateral diplomacy and some
other problems arising from the
representation of states to 10S. Moreover,
reference shall be made to privileges and
immunities accorded to 10S and their
officials as well as other persons.

For that purpose, the Vienna convention of
1975 concerning representation of states
in their relations with 10S, will be,
essentially, taken into account.
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A — Permanent missions:

It is of course correct that permanent
missions sent by states to 10S play an
important role during the life of the later,
for:

- Their existence facilitates coordination
and rapid decision-making;

- They keep liaison between member
states and the secretariat, especially when
the organs of the organization are not in
session. Thus, they are designed to
constitute a regular link between the
organization and member states; and

- They serve also as a means of following,
more closely the activities of 10S and their
organs.
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Moreover, activities, functions and modus
operandi of permanent missions resemble
and their organization is patterned, it
seems, on traditional diplomatic missions.
However, similarity and analogy cannot,
in this respect, be pressed very far.

The study of permanent missions raises so
many questions, such as their definition,
legal system, functions and termination of
these functions.
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a- Definition of a permanent mission:
A permanent mission means: “a mission
of permanent character representing the
state sent by a state member of an
international ~ organization to  the
organization” art / / Vienna convention
1975)

Consequently, a permanent mission is
characterized by the following elements:

- It is sent by a member state;
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- It is permanent;
- It represents the sending state in its
relations with the organization.

128.

b- Legal system of a permanent
mission:

There are many rules which govern the
legal system of a permanent mission,
namely:

1- Establishment of a permanent mission:
The establishment of a permanent mission
IS subject to two conditions, namely:

- On the one hand a member state “may”
if the rules of the organization so permit
establish a  permanent  mission.
Consequently, the establishment of such a
mission is not an obligation for the
member state and is not in the meantime
an “automatic right” for the later. For it
can only set up a permanent mission if the
rules of the organization so permit. This is
known as the principle of non-obligatory
character of the institution of permanent
missions.

- On the other hand, the organization shall
notify the host state of the setting up of a
mission before its establishment and of the
appointment position arrival and final
departure of members of the mission (art.
5/3). Accordingly, the sending state is not
obliged to send such notifications to the
receiving state, for its mission is
accredited to the organization not to the
host state.
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2- Appointment of members of a

permanent mission:
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According to a well-established rule in the
law of diplomatic representation the
sending state has the right to freely appoint
members of the mission. There are two
exceptions to this rule, namely:

- The first relates to the size of the mission,
which must not exceed what is reasonable
and normal, having regard to the functions
of the organization, the needs of the
mission and the circumstances and
conditions in the host state.

- Whereas the second concern the
nationality of members of the mission: in
fact, if the head of mission and members
of its diplomatic staff are from among
persons having the nationality of the host
state, the consent of the later is necessary.
That consent may be withdrawn at any
time (article 9,14 and 73).

Accordingly, the agreement of the host
state is not necessary for the appointment
of members of the mission. This
agreement is only necessitated in bilateral
diplomacy, where the appointment of the
head of mission and some other persons
must receive the agreement of the host
state.
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3- Composition of the mission:

A mission is, normally, composed of a
head of mission, diplomatic staff,
administrative and technical staff and
service staff. If the post of head of mission
is vacant or if he is unable to perform his
functions; the sending state may appoint
an “acting head of mission” whose name
shall be notified to the organization and by
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it to host state. Moreover, the head of
mission may designate an alternate to act
in his place.
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4- Double or multiple representation or
accreditation:

Double or multiple representation may
take several forms. Namely:

. In practice, a person may be appointed to
represent his country at more than one
international organization (e. g., in
Geneva the same representative may be
appointed to the various specialized
agencies having their headquarters in that
city as well as to the Geneva office the
UN).

Moreover, a representative who is
forming part of the diplomatic staff of his
own country may be sent as a
representative of the later to one or more
IOS. In this respect, art. 5/3 Vienna
convention on diplomatic relations 1961
says:

“A head of mission or any member of the
diplomatic staff of the mission may act as
representative of the sending state to any
international organization”

. However, representation of more than
one  Government by the same
representative is not permissible, unless
stipulated expressly otherwise. In other
words, a representative may not act on
behalf of a state other than that which had
appointed him,
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Double or multiple representation may be
justified by the following argument:
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- A practical argument, i.e., the practice
followed in Geneva whereby the same
representative may be appointed to the
various specialized agencies having their
headquarters in Geneva as well as to the
Geneva office of the UN.

- An economic argument, namely saving
important expenditures. In fact, enormous
expenditures will be made, if the state has
to send a mission to each international
organization.

- A technical argument, i.e., that kind of
representation  realizes a  certain
coordination and adaptation in the work of
IOS as well as that of the sending state
itself. For it helps avoid contradictory
positions as regards similar problems
which may be treated alike in more than
on international organization.

It is worth recalling that the sending state
may be determine in the credentials of the
its permanent representative (or head
mission) that he can also represent it to
one or more of the organs of the
organization. The head of mission may be
a representative of his state to all organs of
the organization, unless provided
otherwise by the state itself or by the
relevant rules of the organization.
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5- Precedence:

Precedence among
representatives of member
determined according to a rigid or
automatic ~ criterion,  namely  the
alphabetical order of names of states used
in the organization. In bilateral diplomacy

permanent
states is
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precedence between heads of missions is
fixed according to a ratione temporis
criterion, i.e., the time on which they have
presented their credentials or on which
they have notified their arrival and a true
copy of their credentials has been
presented to the ministry of foreign affairs
of the receiving state.
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6- Location of the mission:

In principle, missions must be established
in the locality where the organization has
its seat. However, outside that locality a
sending state may establish a mission or an
office of a mission if the rules of the
organization so permit and with the prior
consent of the host state.
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7- Use of flag or emblem:

The mission has the right, provided that it
pays due regard to the laws, regulations
and usages of the host state, to use the flag
and emblem of the sending state. The head
of mission has also the same right as
regards his residence and means of
transport.

Clearly this right can be justified by the
fact that these places and means of
transport would be jeopardized or be the
object of unnecessary vexations if these
signs had not been put on them.
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8- Presentation of assistance in general:

It is not uncommon to say that the host
state should present to the mission all
facilities necessary to achieve its functions
(e. g., those concerning premises of the
mission and accommodation of its
members). The organization shall assist
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the sending state
facilities.

in obtaining such
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c- Functions of the permanent mission:
It is evident that functions of a permanent
mission are not the same as those of a
permanent observer mission

1- As for permanent missions their
functions are similar, in principle, to those
of diplomatic missions. The tasks those
missions are called upon to perform are,
inter alia:

a- Ensuring the representation of the
sending state to the organization;

b- Maintaining liaison between
sending state and the organization;
c- Negotiating with and within the
organization;

d- Ascertaining activities in the
organization and reporting thereon to the
government of the sending state;

e- Ensuring the participation of the
sending state in the activities of the
organization;

f- Protecting the interests of the sending
state in relation to the organization;

g- Promoting the realization of the
purposes and principle of the organization
by cooperating with and within the
organization.
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2- Whereas the functions of a permanent
observer mission are, prima facie, in their
scope, less than those of a mission sent by
a member state. This is due to the fact that
that mission is sent by a non-member
state. So, naturally, its functions are not
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the same as those of a mission sent by a
member state.
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Functions of a permanent observer
mission consist, inter alia, in:

a- Ensuring the representation of the
sending state and safeguarding its interests
in relation to the organization and
maintaining liaison with it;

b-  Ascertaining activities in the
organization and reporting thereon to the
government of the sending state;

c- Promoting cooperation with
organization and negotiating with it.
Consequently, the essential differences
between a permanent mission and a
permanent observer mission is clear: the
later observes the activities of the
organization, whereas the former
participates effectively in these activities,
especially through the right to vote, which
a permanent observer mission does not
POSSESS.
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d- End of functions:

The functions of the head of mission or of
a member of the diplomatic staff of the
mission come to an end, inter alia:

1- On notification of their termination by
the sending state to the organization;

2- If the mission is finally or temporarily
recalled. In that case, the host state must
respect and protect the premises, property
and archives of the mission. The sending
state must take all appropriate measures to
terminate that special duty of the host state
as soon as possible; it may entrust custody
of the premises, property and archives of
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the mission to the organization if it so
agrees, or to a third state acceptable to the
host state.

RETIN|

141.

B- Delegations to organs of 10S or to
conferences convened by them

Rules applicable to delegations are
similar, in general, to those concerning
permanent  missions.  States  send
delegations to organs of IOS or to
conferences convened by them in order to
participate in the activities of those organs
or conferences (delegations sent by
member states) or to observe their
activities and works (delegations sent by
other states).
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C- Differences between bipartite and
tripartite diplomacy:

Though permanent missions may have
some features in common with diplomatic
missions, there are still certain
differences, namely:
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a- In traditional diplomacy, the
relationship is bipartite, i. e., between the
sending state and the receiving state,
whereas in multilateral diplomacy, the
relationship is a tripartite one which
gathers the sending state, the receiving
state and the international organization.

b- Because representatives to 10S are not
accredited to the host state, the system of
declaring a representative persona non-
grata is inapplicable. However, in case of
grave and manifest interference in the
internal affairs of the later, the sending
state has a multiple choice, namely:
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- to waive the immunity of the person
concerned;

- to recall him to terminate his functions;
- or to secure his departure.
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c- The principle of reciprocity des not
operate with regard to tripartite diplomacy
in order that the organization might
function untrammeled in its operation by
national actions and measures of
reciprocity or retaliation among states and
government. Hence, representatives may
be accredited to an international
organization by a state which has not
diplomatic relations with or is not
recognized by the host state. Moreover,
restrictions and retaliatory or
discriminatory treatment placed by the
host state on privileges and immunities of
representatives of states on a basis of
reciprocity and on the ground that
corresponding restrictions were applied to
representatives of the host state stationed
in the sending state, are not acceptable.
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d- In bipartite diplomacy privileges and
immunities are qualified as “diplomatic
privileges and immunities” whereas in
multipartite diplomacy they are those
necessary for the fulfilment of 10S
purposes Hence they may be qualified as
“functional privileges and immunities”

e- In bipartite diplomacy, the diplomatic
agent enters into contacts and transactions
with the host state as a representative of
his own government. This is the basis of
the institution of agreement, i. e., the
acceptance by the receiving state of the
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diplomatic agent. Per contra, agreement is
not applicable in multipartite diplomacy,
because representatives of members are
accredited to the organization, not to the
host state.

adaiall (o) (padine gliac V) tiae O ¢ ol LY
Aduaal) Al gall gal Ll s ¢

146.

f- With regard to functions, there is a task
which does not exist for the diplomatic
mission, namely, the participation of the
permanent mission in the formation of the
will of the organization through the right
to vote. As for a diplomatic mission, any
attempt to influence the will of the
receiving state, without the consent of the
later, is considered as an intervention in its
domestic affairs.

g- In bipartite diplomacy precedence is
made, as has been mentioned above, in
accordance with a ratione temporis
criterion, whereas in tripartite diplomacy
the criterion is a rigid one I. e., according
to the alphabetical order of names of states
used in the organization.
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D- Some problems arising out of the
representation of states in their
relations with 10S:

Undoubtedly, the existence of states as

members of 10S may raise some
problems, the main important of which are
the following:
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a- Problem of credentials:

Credentials play a prominent role in the
life of members of permanent missions or
delegations to 10S. They are but a
document issued and signed by the
competent authorities in the member state
concerned (e. g., the head of state or
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government or minister for foreign
affairs), in which is determined the names
of persons who will represent the state,
their ranks and their authorities. In
accordance with the practice applied in
I0S, credentials or any other evidence of
powers of representation are not required
in the case of a head of state or
government or a minister for foreign
affairs.
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Credentials are examined by a
commission called the “credentials
committee” which is usually, appointed at
the beginning of each session. It examines
and verifies credentials of representatives
and report to the organ without delay.
Consequently, its main function is to
report, the competent organ decides.
Approval of credentials of representatives
in organs of 10S have proved to be routine
(unless challenged by some members).
However, when an organ is faced with
rival claims, the question becomes very
difficult.

JS Aglay 8 Ly Lasale il 5 Malaie W) (3
Gaadlly (pliaall Gmysdi G5 pandy oy Auls
¢ by pali (en Slead) ) o ais Leie
dpm DAy ¢ gOLY) A L ) Ladda g L8
crliaadl alaie ] (31 of alade) o i | aidall jleall
U in ol La) (i gy el Al gall ciladaiall 3 el o
}.'A:J\‘t.;\ﬁui\c cﬂh@j (GLAC;Y\UA&JLG_AQ

150.

In such case, if a member has made
objection to the admission of a certain
representative, the later shall sit
provisionally with the same rights as other
representatives, until the credentials
committee has reported and the organ has
given its decision. To put it differently,
when one is faced with the right of
representation of two rival government of
a member state, i. e., when representatives
of more than one government contest the
right to sit as representatives of a
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particular state, it is obviously the
competent organ which should decide. It
has, in this respect, a wide discretionary
power.
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This occurred, e. g., with regard to China
where there was a competing claim as to
its representation in the UN In fact Taiwan
and the Chinese People’s Republic
claimed that they represent the Chinese
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152.| - That the members are divided on policy

grounds as to which of the conflicting
credentials must be accepted.

Presumably, whenever more than one
authority claim the representation of a
certain state in an international
organization, the following factors may be
taken into account in order to take a
decision by the competent organ, namely:
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- The extent to which the new authority
exercises control over the territory of the
state concerned,

- The extent to which the new authority is
accepted by the population;

- The willingness of the new authority to
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carry out the obligations of the
constitutive instrument;
-The number of states which have | ¢ &8sl & Byaall ddalidl < yie ) Al Jgall dae-

recognized the new authority. In fact,
members tend to vote for the admission
and seating of representatives of states and
governments they have recognized;

- The purposes and principles of the
organization;

- The circumstances of each case.
Accordingly, there is no a unique and
absolute solution in this respect.
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To the foregoing, one can add that art. 11
of the 1975 Vienna convention reads:

- A member state may specify in the
credentials issued to its permanent
representative that he is authorized to act
as a delegate to one or more organs of the
organization.

- Unless a member state may specify in the
credentials issued to its permanent
observer that he is authorized to act as an
observer delegate to one or more organs of
the organization when this is permitted by
the rules of the organization or the organ
concerned”

Prima facie, representatives of members
are the spokesperson of the later and, as
such, are subject to them as regards
qualifications, appointment, instruction
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and policy essentially determined in their
national capitals.

155.

b- Problem of multiple adherences of a
state to different 10S:

It is well established that voluntarism is
the landmark of membership in
contemporary 10S. A state, if it desires so
and if it fulfils the conditions prescribed in
the constitutive instrument, may become a
member in 10S. This may lead to multiple
adherences to a variety of 10S. Arab
States are, e. g., members in the following
I0S: LAS, OAU, UN, UNESCO, WHO,
IMF, IBRD, IMCO, WIPO, OIC ILO
FAO ...etc
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Prima facie, these various adherences to
I0S, may raise some problems, namely:

- They create difficult problems for the
state member, especially if the legal acts
passed or emanating from IOS are various
different and covering so many fields of
activities.

- They may lead to a certain opposition or
conflict between legal acts of 10S. In such
a case, the member state will be in a
critical position as to the effect it must
give, in concerto, to those acts.

- They may expose the member to the
sanctions provided by the law of the
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organization if it does not carry out the
obligations and duties of the later.

- Finally, they may lead to a conflict as
regards international obligations of the
state concerned.

Undoubtedly, the solution of these
problems of “multiple adherences” is not
impossible or irresoluble. To avoid and
resolve conflicts, various devices may be
resorted to. It may be made through one of
the following means:
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Firstly, members of regional 10S may
proceed to consultations concerning a
matter inserted in the agenda of a universal
international organization (to which the
said states are also members) in order to
adopt a position aiming at avoiding
conflict between the acts of the two 10S.
Secondly, this may be made by giving
priority to obligations of a certain
constitution, e. g., the charter of the UN
(art. 103).
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Thirdly, each state may put reservations (if
this is so possible) on certain provisions to
the constitution of an international
organization to which it wants to be
admitted, in order to avoid any conflict
with the obligations resulting for it from
its adherences to another international
organization.

Fourthly, the essential factor in this regard
lies in the fulfilment of international
obligations with good faith (bona fides
principle) by member states.

Sl S 1) cilada ehayf Al o JS0 3 smy « GG
e i Al sn dalaia ) i alSa Giany e (USea
e Ll ol il elld g ¢ L) alaaiy) 3
Al ) Leabaail dais Lode 445 yiall culal 320
Aabie g 3l 4450

elig & onall a8 ) Jaladl (S ¢ bl
lame) A gy Adsall il 3IVL gliac ) Jsall

() s

134




159.

Finally, it would be advisable for
governments to more closely coordinate
instructions to their delegations to the
various 10OS so as to avoid having
delegations adopt in those for a attitudes
which are overlapping, redundant or
conflicting.

The foregoing considerations clearly
indicate that the problem of multiple
adherences is, indeed, a very difficult one.
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c- Problem of recognition of a member
state:
This topic has been examined above.
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E- Privileges and immunities accorded
to representatives of members:

Like diplomats, representatives of
members need some privileges and
immunities, in order to guarantee their
independence and to protect them against
undue interference in carrying out their
functions. Their privileges and immunities
are, in general, modelled on those of
diplomatic agents and are accepted, in
principle, without challenge.
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Privileges and immunities which are
conferred on representatives of members
are frequently determined by international
agreements, e. @., the conventions of

privileges  and immunities, the
headquarters agreement and the Vienna
convention of 1975  concerning

representation of states in their relations
with 10S of a universal character.
According to the later, these privileges and
immunities include:
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a- Privileges and immunities of the
mission:

1- The right to use the flag and emblem of
the sending state on the mission’s
premises as well as on the residence and
means of transport of the head of mission.
2- The host state shall accord to the
mission all necessary facilities for the
performance of its functions.

3- The inviolability of premises of the
mission and impossibility to enter into
them, except with the consent of the head
of mission.

4- Exemption from all national or regional
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taxes and dues, except those paid for Al ) A g2l gy g8laie el Aipadl)
specific services rendered or those| . o o
payable under the law of the host state by e NCeJE Tt ot
persons contracting with the sending state. s Ll g
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at all time and wherever they may be. . _ o
6- Subject to laws and regulations in force, gead el 8 el S e il )
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mission Dby all appropriate means, &
including couriers messages in code or
cipher bags ...etc
b- Privileges and immunities of a relac Y o gaie lilas 5 &l el -
delegates of members: e ) sliee piak
Representatives of members enjoy Ll ol e e |
164. 1- Inviolability of residence and property ’ >

2- Like immunities from criminal as well
as civil and administrative jurisdiction as
those accorded to diplomatic agents,
unless waived by the sending state.
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However, as to nationals and permanent
residents of the host state, they enjoy only
immunity  from  jurisdiction  and
inviolability in respect of official acts
done in the exercise of their functions,
unless the host state decides to grant them
additional privileges and immunities.

3- Exemption from social security
legislation.

4- Exemption, within certain limits, from
dues and taxes.

5- Exemption from personal services.

6- Exemption from customs duties and
inspection.

7- Immunity from personal arrest or
detention and from seizure of their
personal baggage.
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8- Inviolability for all papers and

documents.

c- Rules governing privileges and | fiee Gllbasy GljlieY debidl el @l -~
immunities  of  representatives  of el Yl
members:

There are certain rules which govern
privileges and immunities accorded to
representatives of states, namely:

1- Respect of rules concerning privileges
and immunities of delegates of members
does not only concern the sending and
receiving state, but also the organization
itself. The later, in fact, must, where
necessary:

- Assist the sending state, its mission and
the members of the mission in securing the
enjoyment of privileges and immunities;
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- Assist the host state in securing the
discharge of the obligations of the sending
state and the members of the mission.
This is an additional evidence that
representation of states in their relations
with 10S is of a tripartite character i. e., it
concerns the sending states, the host state
and the international organization.
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2- Every person entitled to privileges and
immunities enjoys them from the moment
he enters the territory of the host state or,
if already in its territory, from the moment
when his appointment is notified to that
state. Privileges and immunities cease at
the moment when the interested person
leaves the territory of the host state or on
the expiry of a reasonable period to do so.
However, immunity shall continue to
subsist in respect of official acts
performed by such a person, i.e., acts done
by them in discharging their duties (art.
38).
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3- In order to protect the host state,
representatives of the sending state must
respect laws and regulations of the former,
and must not interfere in its internal
affairs. In case of grave and manifest
violation of the criminal law of the host
state or grave or manifest interference in
its internal affairs, the sending state should
as appropriate:

- Waive the immunity of the person
concerned;

- Recall him;

- Terminate his functions; or

- Secure his departure.
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Moreover, in case of abuse or oversight of
privileges and immunities, the host state
has the right to take such measures as are
necessary for its protection, after
consultations with the sending state.
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4- If the sending state appoints some
members of its diplomatic or consular
mission in the host state as members in its
mission or its delegation to the
organization, they retain their diplomatic
or consular privileges and immunities in
addition to those accorded to them as
representatives of their states to the
organization (art. 75 of 1975 Vienna
convention).
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5- The non-recognition by a state of
another state or the non-existence or
severance of diplomatic or consular
relations between them does not affect the
rights of the sending state to accredit a
mission or a delegation to the
organization. Moreover, the sending of a
mission or a delegation does not, per se,
imply recognition by the sending state of
the host state or its government.
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6- Premises of the mission or the
delegation must not be exercised in a
manner incompatible with the exercise of
official functions. This is so established in
order to protect the host state from abuses
that may result therefrom.
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Chapter Three
VIENNA CONVENTION ON
DIPLOMATIC RELATIONS (1961)
1. History
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The Vienna Convention on Diplomatic
Relations was signed on April 18, 1961. It
is one of the most important chapters in
the evolution of diplomacy and an
outstanding example of codification of
international law. In the study of the
evolution of the rules of international law
on diplomacy, one is even inclined to say
that only the establishment of permanent
diplomatic missions surpasses it in
importance. Up to then, the rules adopted
in the "Vienna Congress of 1815 were
considered  the most  important
development.
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When the International Law Commission
(ILC) began its work on diplomatic
intercourse and immunities, it was able to
adopt in the field of diplomacy a "more
precise formulation and systematization of
rules of international law in fields where
there already has been extensive State
practice, precedent and doctrine”. The ILC
was able to fall back upon a series of
important works by international bodies
and others of a private nature. One must
stress the importance of the Convention on
Diplomatic Agents, signed in Havana on
February 20, 1928; the work of the Group
of Experts of the League of Nations
charged with the codification of
International Law; and the research on
international law by the Harvard Law
School. Other initiatives of a private
nature, such as the Resolution of the
Institut de Droit International meeting in
Venice (1895) and the draft codes on
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international law of J.C. Bluntschli (Das
modern Volkerrecht der zivilisierten
Staaten als Rechtsbuch dargestellt (3rd ed.
1878)), P. Fiori (Trattato di diritto
internazionale pubblico (4th ed. 1904))
and E. Pessoa (Projecto de codigo de
direito internacional publico (1911)), were
also important. In its very first session,
held in 1949,

the ILC included Diplomatic Relations
and Immunities in the list of topics that
could be codified.

In 1953, the United Nations General
Assembly advised the ILC to begin as
soon as possible the study of this subject
(Res. 685 (V1) of December 5, 1952). In
its 6th Session, the ILC appointed A.E.F.
Sandstrom as special rapporteur (UN Doc.
,A/2693) and, in 1957, the first draft on the
matter was studied and approved (YILC
(1957 1) pp. 132-143). In accordance with
ILC procedure, the draft was distributed
among the member States of the United
Nations for their comments and
observations.

(Trattato di diritto internazionale pubblico
E. Pessoa (Projecto de s (4th ed. 1904))
codigo de direito internacional publico
Lyl (e WIS ¢ (1911))
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In 1958 all the replies were examined and
a new draft was completed and forwarded
to the General Assembly, which convened
the Conference to be held three years later
in Vienna. It should be pointed out that the
Vienna Convention of 1961 was not open
to all States but only to States members of
the United Nations, of any of the United
Nations Specialized Agencies or parties to
the Statute of the International Court of
Justice (ICJ), and any other States invited
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by the UN General Assembly to become a

145 38yl e cdua 3 cilS [985 4xy /
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party to the Convention. As of June 1985 Al
the Convention had been ratified by 145

States.

2. Summary of Contents <l giaall adla, 2

The Vienna Convention on Diplomatic
Relations contains 53 articles plus the
preamble. Unfortunately, it has a flaw
which could have been easily avoided. Its
articles are not divided into chapters and
sections, nor do they contain titles. It was
most unfortunate decision of the Drafting
Committee to abolish them, especially
considering that the ILC draft was divided
into sections and sub-sections. When the
ILC submitted its draft on consular
relations, it made a point of insisting on
the convenience of including titles in the
Vienna Convention on Consular Relations
(1963). Be that as it may, and taking into
account the draft of 1958, it is possible to
divide the Convention into seven parts: the
preamble and six sections. The importance
of the preamble of this and other
conventions has often been minimized;
however, a treaty should be interpreted in
accordance with the ordinary meaning to
be given to its terms, taking into account
the preamble (Vienna Convention on the
Law of Treaties, Art. 31). In the case of the
Vienna Convention on Diplomatic
Relations, there are some important
preambular provisions, such as that which
points out that the purposes of the
privileges and immunities are not to
benefit individuals but to assure the
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efficient performance of the functions of
diplomatic missions as representing
States.

175.

In other words, the Vienna Convention
endorses the functional necessity theory in
respect of privileges and immunities. The
preamble also says that the rules of
customary international law should
continue to govern questions not expressly
regulated by the Convention. Many
provisions of the Convention were drafted
in a vague manner, when neither the ILC
nor the Vienna Conference was able to
reach consensus on a more precise
wording. In those

cases, customary international law must
fill in the gaps.
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A first section deals with diplomatic
intercourse in general but it is preceded by
an article, which in the ILC draft had the
heading "definition". When the title was
discussed, many delegates considered it
inappropriate and other possibilities were
presented, such as "use of terms".

The expressions included in Art. 1 cover
the various types of personnel that work in
an embassy. It might be pointed out that
one of the most important definitions is
lacking in the Convention, namely that of
family. This difficulty had already been
noted by the ILC, but in Vienna every
suggestion put forward met with strong
opposition. The Convention finally
adopted the phrase "members of the
family of a diplomatic agent forming part
of his household” (Art. 37(1)). The first
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section therefore refers to diplomatic
intercourse in general and covers the
following subjects: establishment of
diplomatic relations and missions (Art. 2),
functions of a diplomatic mission (Art. 3),
appointment of the head of the mission:
agrement (Art. 4), appointment to more
than one State (Art. 5), appointment of the
staff of the mission (Art. 7), appointment
of nationals of the receiving State (Art. 8),
persons declared persona non grata (Art.
9), notification of arrival and departure
(Art. 10), size of staff (Art. 11), offices
away from the seat of the mission (Art.
12), commencement of the functions of
the head of the mission (Art. 13), classes
of heads of mission (Art. 14), agreement
between States on the class to which the
heads of their missions are to be assigned
(Art. 15), precedence (Art. 16), mode of
reception (Art. 18), charge d'affaires ad
interim (Art. 19) and use of flag and
emblem (Art. 20).
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A second section, which is divided into
three subsections, contains the most
important part of the Convention:
diplomatic privileges and immunities. In
this respect the ILC adopted a very
important criterion which was contrary to
what was normal practice up to then: the
Convention treats under different sections
the privileges and immunities of the
diplomatic missions and those regarding
the diplomatic agents themselves. A third
section deals with the conduct of a mission
and its members towards the receiving
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State. The modes of termination of the
functions of a diplomatic agent are studied
in the three articles of a fourth section
(Arts. 41, 42 and 43). A fifth section (Art.
47) deals with nondiscrimination, which
can be considered of paramount
importance, since it contains the rule of
reciprocity which governs diplomatic
relations in every field. In the ILC draft, a
sixth section dealt with the settlement of
disputes, but it was impossible in Vienna
to adopt an article on this subject and
finally the Conference adopted an
Optional  Protocol Concerning the
Compulsory Settlement of Disputes.
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3. Special Legal Problems

Almost every article of the Vienna
Convention on Diplomatic Relations
deserves separate mention and many of
them have already been the subject of
monographs. However, emphasis can be
given to some of the more important ones
and also to some articles in which the
Conference acted de lege ferenda.

(a) Establishment of relations

The idea of a right of legation, which
hitherto had been considered the basic
principle of international law on
diplomacy, was dropped by the ILC, even
though the rapporteur Sandstrom had
begun his draft with a reference to it. But
even those authors accepting the existence
of such a right, who were in the majority,
agreed that no State had the obligation
either to receive the diplomatic agents of
another or to open a diplomatic mission in
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a foreign country. The Vienna Conference
of 1961 followed the ILC's guidance and
avoided the issue by simply proclaiming
that the establishment of diplomatic
relations or missions between States
should take place by their mutual consent
(Art. 2).
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(b) Diplomatic rank

Reference must also be made to Art. 16
due to its historical significance. The
Regulation on precedence adopted during
the Congress of Vienna on March 19,
1815 divided envoys into three classes and
then laid down in part that diplomatic
officials shall rank in each class according
to the date on which their arrival was
officially notified. The present regulations
shall not in any way modify the position
of the papal representative. The whole
matter of diplomatic rank is regulated
today by Art. 16 of the Vienna
Convention, the first paragraph of which
says, "Heads of mission shall take
precedence in their respective classes in
the order of the date and time of taking up
their functions in accordance with Article
13",
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(c) Inviolability of premises

The basic article provides: "The premises
of the mission shall be inviolable" (Art.
22). During the Conference some
weakening amendments were proposed,
based on the argument that in certain cases
local authorities could enter the premises,
as in the case of fire or earthquake, and
also in situations of imminent danger that
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a crime of violence was about to be
perpetrated on the premises. Since in all
these cases a tacit consent can be
understood, these amendments were all

rejected. Despite the principle of
inviolability of diplomatic missions
having been proclaimed in such

categorical terms, it has been subject to
innumerable abuses which in the past
would have been considered casus belli.
The invasion and ransacking of the United
States Embassy in Tehran is the best
known example, but it is far from being an
isolated case. One can mention in this
sense the following cases: the invasion
and destruction of the British Embassy in
Djakarta (1963); of the Libyan Embassy in
Rabat (1971); the destruction of the
British Embassy in Dublin (1972); the
invasion of the Bulgaria Embassy in Cairo
(1978); the attacks against the United
States Embassies in Islamabad (1978),
Tripoli (1979) and Beirut (1983), and
against the French Embassy in Tripoli
(1980).

OSar YAl o3 maen (8 4y 15k bl e
b pren by A3 2 ¢ Agaall 43 el agh
daja Tae o GeY) e a2l e cShaall
38 ¢ Gakaldll g il oda Jiay dpule shall Ciliia)
o Q8 Ay L pan Y SSLEY G g
Gy 508 oall s okl (8 el
s yra Jlie Juzabl 0 jeda 8 3l Y 115 )i
s all (Kay Al jriedlla 43 S (e 2l JS amy sl
omedip g6 A VAl el 3y SY O
Ll s Jland) ¢ (1963) B_Sta 8 Aty 5l jlaud)
Ol (o Ay ) 3 ) e (1971) BLL
¢ (1978) s_all il & jlin #lial ¢ (1972)
A a3 2 Basiall LY Sl s e Cilangll
M5 ¢ (1983) s 5(1979) s a5 (1978)

(1980) Ll b (S A a5 jland)

181.

To this list of violations of inviolability of
diplomatic missions one can also add the
deplorable cases in which embassies or
consulates have been taken over by
terrorists. It should be pointed out that the
ICJ, in its judgment of May 24, 1980, in
the United States Diplomatic and
Consular Staff in Tehran Case stressed
that the frequency with which ™ ... the
principles of international law governing
diplomatic and consular relations are set at
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naught by individuals or groups of
individuals is already deplorable. But this
case is unique and of very particular
gravity because here it is not only private
individuals or groups of individuals that
have disregarded and set at naught the
inviolability of a foreign embassy, but the
government of the receiving State itself'
(ICJ Reports (1980) p. 3, at p.42).
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(d) Tax and customs exemptions

Two controversial problems concerning
diplomatic privileges were finally and
satisfactorily solved in 1961: the
exemptions from taxation, and from
customs duty and inspection, as well as the
determination of the beneficiaries of
privileges and immunities. Mastny, in his
report, and the Harvard Research in
International Law, both stressed the
difficulties of harmonizing the legislation
of all States on such controversial matters
as tax exemption. In the opinion of most
writers on the subject, tax and customs
exemption were not essential to the
exercise of diplomatic functions and
should be considered as a courtesy of the
receiving State, but not as rules of
international law. The ILC, however,
noted that "it may be regarded as a rule of
international law that such exemption
exists, subject to certain exceptions" (ILC
Draft (1958) p. 100). In the case of
customs duty and tax, the ILC made a
distinction between articles for the use of
a diplomatic mission and those intended
for the personal use of a diplomatic agent.

11961 ple (B Gans e S5 Lulaslal
S paall asull Gay ¢ Gl pall Ge Dlelicd)
QLY e Opdafisall aaad @lldS o ¢ aadll
Clagly ¢ oy Ei b ¢ iiule ST cililiaslly
dae) g0 Qlgraa e o Jgall el 3l la
Jie Jaall s pial) Jilall Glés Jsall e clay i
s Jon QUSH alana (gl ) 8 o pall clic!
Sy gl el (S Al ¢ g sl
s Apbashall @bl A ladl 5 0
3ac i Lyl (K0 g ¢ Al A all (e Alalaa o lsic |
Ll clal el pay (Jsall o) ael @ e
s Jie asa slie) oSa ail ) Joall gl
Blel e e ¢ (Aol ol 2l B (e BaclaS clacy)
ol Gl dial e yda) "Il (g
AS el asulll Ala (B (100 o= (1958)
A sall G (sall o 5lall ad &jae ¢ 0 il
Laaddl dlliy dpule shall el alasiuly Lalal)
Al 8 uleghall Jiaall adlll aladind
sacli il e ale JSG clacy) ) s ¢ V)

148




In the first case, the exemption "is
generally regarded as a rule of
international law", while the exemption on
customs duty for the personal use of the
diplomatic agent "has been regarded as
based on international comity" (ILC Draft
(1958) p. 100). Since the practice was
generally  current,  however, the
Commission thought it should be accepted
as a rule of international law.
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Tax exemption of a diplomatic mission
was duly admitted, and Art. 23 recognizes
the rule in respect of the premises of the
mission. The principal difficulty was in
the case of diplomatic agents and other
beneficiaries. As regards diplomatic
agents, the general rule is that a
"diplomatic agent shall be exempt from all
dues and taxes, personal or real, national,
regional or municipal” (Art. 34), and the
Convention enumerates six exemptions to
the rule (Art. 34(a) to (f)). Thus, the
Vienna Convention adopted a negative
rule in that the only taxes which diplomats
must pay are those mentioned in the
Convention; otherwise they enjoy
exemption. Art. 36 on custom exemption
was also most felicitous, recognizing
exemptions "in accordance with such laws
and regulations as [the receiving State]
may adopt". This phrase is of the utmost
importance and has been overlooked by
various text writers. The commentary of
the ILC is quite clear when it points out
that such laws and regulations are
applicable “inter alia, restricting the
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quantity of goods imported or the period
during which the imported articles for the
establishment of the agent must take place,
or specifying a period within which goods
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imported duty-free must not be resold"” Aadh Jally el
(ILC Draft (1958) p. 100). These

regulations permit the exemption on a

strictly reciprocal basis.

(e) Beneficiaries O sl ()

Although the determination of diplomatic
privileges and immunities did not pose a
major difficulty, the enumeration of the
beneficiaries entitled to them became the
most important issue before the
Conference on Diplomatic Intercourse and
Immunities. Sandstrom's draft (UN Doc.
Al CNAI91) was in favour of granting
privileges and immunities to the
"personnel of the mission, including the
administrative and service personnel”. In
Para. 3 the draft went on to grant these
privileges and immunities to "“private
servants of foreign nationality”. In other
words, full privileges and immunities
were to be granted not only to the
members of the diplomatic staff and their
families, but also to the administrative and
technical staff, the service staff and even
to foreign private servants, thus creating
an undesirable legal situation under which
a very large number of persons would not
be subject to the local courts. Nowadays,
the position of the head of mission and that
of the other members of the diplomatic
mission is almost identical and does not
raise any doubts. The problems that had to
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be resolved in 1961 were in regard to the
other employees of the mission. In its draft
the ILC put the administrative and
technical personnel and their families on
the same footing with the diplomatic
agents and their families, viewing the
mission as an organic whole.
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The ILC reasoned, "Many of the persons
belonging to the services in question
perform confidential tasks which, for the
purposes of the mission's functions, may
be even more important than the tasks
entrusted to some members of the
diplomatic staff' (ILC Draft (1958) p.
102). Thus the Commission recommended
that the administrative and technical
personnel should be accorded "not only
immunity from jurisdiction in respect of
official acts performed in the course of
their duties but, in principle, all the
privileges and immunities granted to the
diplomatic staff' (ILC Draft (1958) p.
102). The Vienna Conference, however,
did not accept this course, which was
presented as a progressive step in the
development of international law. The
provision finally adopted (Art. 37(2)) is
most satisfactory since it places the
members of the administrative and
technical staff on the same footing with
the diplomatic personnel in principle, but
subjects them to certain restrictions. They
enjoy personal inviolability and immunity
from criminal jurisdiction. In civil matters
they enjoy immunity in respect of official
acts, but they do not enjoy immunity with
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respect to acts performed outside the
course of their duties. They are granted the
same tax exemptions accorded to
diplomats, but enjoy customs exemption
only on articles imported at the time of the
first installation. The difficulty posed
under Art. 37 is establishing the limits
between the administrative and technical
personnel and the service staff, since they
are all functionaries of the sending State
and, in consequence, paid by it. The
difference lies in the nature of their
functions.
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(F) Wireless transmitters

Another point on which the Conference
disagreed with the ILC was on the use of
wireless transmitters. The ILC draft
recognized the right of diplomatic
missions to "employ all appropriate
means™ when making communications for
official purposes, without mentioning any
limitations, thus permitting the use of
wireless transmitters. The commentary to
the draft article pointed out that if a
mission wished to make use of its own
wireless transmitter it must apply to the
receiving State for special permission, in
accordance  with  the international
conventions on telecommunications. The
draft read: "Provided that the regulations
applicable to all wusers of such
communications are observed, such
permission must not be refused" (ILC
Draft (1958) p. 97). At the Vienna
Conference the employment of wireless
transmitters as a matter of right met with

ASLO) Jlu LY 3 36 ()
Bal ae Ll aisall calind 5 Ay ddaal)
Jua,Y) 53l aladinl Jea cil Joall o gl
G s Ol Aal g pie A ASLOU
Jlasll aren alaiiul 8 duleslall i)
¢ daanll al pe S VLAY o) ja) die "Auliall
3 3¢ alasiuly Fland) s ¢ 258 6 S5 (50
salall £ 5 e e el il 5 ASLOU Jla YY)
oY) Slea pladin) b @l e 5 13 4l )
Al 2l lgle cand ¢ Ly palall SLW3U)
By ¢ pald Y e Jgaall At 4l el
o8 AL 5 L) Y aidU 4 gal) colale™u
e e bl =il 6l Bl je dday JA" 133 gusall
1a by ade any ¢ OYLATY) o3 ediie
e A (97 U= (1958) ILC 52 sa) "2Y!
a8 AL JuaY) 8 el plasinl Jigd ¢ L
Gl a8 Jgall Anlle (e Bl da Hlas
Yoo el pa g raual o jide Joand mllal dalia)

152




profound opposition from the majority of
States. The various amendments were
withdrawn in favour of a joint amendment
which read: "However, the mission may
install and use a wireless transmitter only
with the consent of the receiving State and
after making proper arrangements for its
use in accordance with the laws of the
receiving State and international
'regulations” (UN Doc.
A/CONF.20/C.11L.264).
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In introducing the joint amendment Mr.
Krishna Rao of India explained the
objections to the ILC draft. Answering
those delegates who were against a
reference to domestic laws and
regulations, he pointed out that the Vienna
Convention itself says expressly in Art. 41
that "it is the duty of all persons enjoying
such privileges and immunities to respect
the laws and regulations of the receiving
State”, and that "the premises of the
mission must not be used in any manner
incompatible with the functions of the
mission”. In case of abuse, the receiving
State had the right to declare the head of
mission or the responsible member of the
mission persona non grata. The sponsors
of the amendment, he added, were not
saying that the mission could not use
wireless transmitters, but only that the
consent of the receiving State should be
obtained and that international rules and
regulations should be observed (UN
Conference on Diplomatic Intercourse and
Immunities, Vol. 1, p. 155). After
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prolonged  discussion, the  joint
amendment was adopted. The reference to
the laws of the receiving State and to
international regulations was withdrawn at
a later stage, but the essence of the rule
remains the same: A diplomatic mission
may only install and use a radio
transmitter with the consent of the
receiving State (Art. 27(1)).
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(g) Other novel provisions

Finally, special reference should be made
to Arts. 10 and 26 in which the ILC
crystallized the practice of some States as
emergent rules, in statu nascendi. In Art.
26 the ILC accepted a practice which up to
1961 had been criticized on more than one
occasion by governments and authors,
namely, the right of the receiving State to
restrict the liberty of movement of
diplomatic agents. After World War I
many socialist countries, following the
example of the ex-Soviet Union, had
limited the liberty of movement to a radius
of 50 miles. In consequence, some States,
in retorsion, created identical restrictions
to the movement of diplomats of countries
that had adopted these restrictions. When
the question was raised in the ILC, Tunkin
objected to the adoption of an article. The
ILC finally presented a draft which was
accepted by the Conference as a
compromise and which reads: "Subject to
its laws and regulations concerning zones
entry into which is prohibited or regulated
for reasons of national security, the
receiving State shall ensure to all members
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of the mission freedom of movement and
travel in its territory" (Vienna Convention,
Art. 26). Art. 11 can also be considered a
novelty since it gives the receiving State
the right to consider excessive the number
of personnel. Art. 11 is also a product of
compromise, providing that the receiving
State must take into account "what is
reasonable and normal, having regard to
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circumstances and conditions in the (47 sl
receiving State and to the needs of that

particular mission" (Art. 11(1)). This

Article is also linked to the Article on

nondiscrimination (see Art. 11(2) and Art.

47).

4. Evaluation axdill 4

The Vienna Convention on Diplomatic
Relations stands out as the best example of
codification of international law and goes
to prove that the pessimism of some
authors on the viability of, codification
was exaggerated. The 1961 Convention
opened the way for other successful
treaties along the same line, such as the
conventions on Consular Relations
(1963), Special Missions (1970) and the
Vienna Convention on the Representation
of States in Their Relations with
International Organizations of a Universal
Character (1975). It can be safely said that
the Vienna Convention on Diplomatic
Relations applies to almost every State of
the international community. The ILC
described its work on diplomatic relations
as "codification”, and the resolution
convening the Vienna Conference of 1961
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referred to "codification of the law". The
rules it embodies can be considered lex
lata (as customary law), even though prior
to the signing of the Convention some
doubt might have existed regarding some
of the articles, such as those which limited
the number of personnel of the diplomatic
mission or restricted the freedom of
movement of diplomats. But the Vienna
Convention on Diplomatic Relations is the
only example in which the ILC considered
its work as being of codification. When it
took up the subject of consular relations,
the Introduction of its Report pointed out
that the Commission's work on the subject
was both codification and progressive
development of international law (cf. Art.
15 of its Statute). It should be observed
that the provisions of the Vienna
Convention on Diplomatic Relations are
not of a static nature, since practice can
influence a written treaty. Quite a few of
the articles accepted in 1961 have
undergone change and some never caught
on, such as the prohibition to employ radio
transmitters, the provision which permits
two or more States to accredit the same
person as a head of mission to another
State (Art. 6), and the section which
authorizes the sending State to designate
ad hoc diplomatic couriers (Art. 27(6)).
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THE STATES PARTIES TO THE
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I3

o A el dpla ploal) BBl (L) A BL)
1961/0/18

156




RECALLING that peoples of all nations
from ancient times have recognized the
status of diplomatic agents,

HAVING IN MIND the purposes and
principles of the Charter of the United
Nations concerning the sovereign equality
of States, the maintenance of international
peace and security, and the promotion of
friendly relations among nations,
BELIEVING that an international
convention on diplomatic intercourse,
privileges and  immunities  would
contribute to the development of friendly
relations among nations, irrespective of
their differing constitutional and social
systems,

REALIZING that the purpose of such
privileges and immunities is not to benefit
individuals but to ensure the efficient

performance of the functions of
diplomatic missions as representing
States,

AFFIRMING that the rules of customary
international law should continue to
govern questions not expressly regulated

by the provisions of the present
Convention,

HAVE AGREED as follows:
ARTICLE 1

For the purpose of the present Convention,
the following expressions shall have the
meanings hereunder assigned to them:

(@ The “head of the mission” is the
person charged by the sending State with
the duty of acting in that capacity;
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(b) The “members of the mission” are
the head of the mission and the members
of the staff of the mission;

(c) The “members of the staff of the
mission” are the members of the
diplomatic staff, of the administrative and
technical staff and of the service staff of
the mission;

(d) The “members of the diplomatic
staff” are the members of the staff of the
mission having diplomatic rank;

() A “diplomatic agent” is the head of
the mission or a member of the diplomatic
staff of the mission;

(f)  The “members of the administrative
and technical staff” are the members of the
staff of the mission employed in the
administrative and technical service of the
mission;

() The “members of the service staft”
are the members of the staff of the mission
in the domestic service of the mission;

(h) A “private servant” is a person who
IS in the domestic service of a member of
the mission and who is not an employee of
the sending State;

(i)  The “premises of the mission” are
the buildings or parts of buildings and the
land ancillary thereto, irrespective of
ownership, used for the purposes of the
mission including the residence of the
head of the mission.

ARTICLE 2

The establishment of diplomatic relations
between States, and of permanent
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diplomatic missions,
mutual consent.
ARTICLE 3

1. The functions of a diplomatic
mission consist, inter alia, in:

(@) Representing the sending State in
the receiving State;

(b)  Protecting in the receiving State the
interests of the sending State and of its
nationals, within the limits permitted by
international law;

(c)  Negotiating with the Government
of the receiving State;

(d) Ascertaining by all lawful means
conditions and developments in the
receiving State, and reporting thereon to
the Government of the sending State;

(e) Promoting  friendly  relations
between the sending State and the
receiving State, and developing their
economic, cultural and scientific relations.
2. Nothing in the present Convention
shall be construed as preventing the
performance of consular functions by a
diplomatic mission.

ARTICLE 4

1. The sending State must make
certain that the agrément of the receiving
State has been given for the person it
proposes to accredit as head of the mission
to that State.

2. The receiving State is not obliged to
give reasons to the sending State for a
refusal of agrément.

ARTICLE 5

takes place by
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1. The sending State may, after it has
given due notification to the receiving
States concerned, accredit a head of
mission or assign any member of the
diplomatic staff, as the case may be, to
more than one State, unless there is
express objection by any of the receiving
States.

2. If the sending State accredits a head
of mission to one or more other States it
may establish a diplomatic mission
headed by a chargé¢ d’affaires ad interim in
each State where the head of mission has
not his permanent seat.

3. A head of mission or any member
of the diplomatic staff of the mission may
act as representative of the sending State
to any international organization.
ARTICLE 6

Two or more States may accredit the same
person as head of mission to another State,
unless objection is offered by the
receiving State.

ARTICLE 7

Subject to the provisions of articles 5, 8, 9
and 11, the sending State may freely
appoint the members of the staff of the
mission. In the case of military, naval or
air attachés, the receiving State may
require their names to be submitted
beforehand, for its approval.

ARTICLE 8

1. Members of the diplomatic staff of
the mission should in principle be of the
nationality of the sending State.
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2. Members of the diplomatic staff of
the mission may not be appointed from
among persons having the nationality of
the receiving State, except with the
consent of that State which may be
withdrawn at any time.

3. The receiving State may reserve the
same right with regard to nationals of a
third State who are not also nationals of
the sending State.

ARTICLE 9

1. The receiving State may at any time
and without having to explain its decision,
notify the sending State that the head of
the mission or any member of the
diplomatic staff of the mission is persona
non grata or that any other member of the
staff of the mission is not acceptable. In
any such case, the sending State shall, as
appropriate, either recall the person
concerned or terminate his functions with
the mission. A person may be declared
non grata or not acceptable before arriving
in the territory of the receiving State.

2. If the sending State refuses or fails
within a reasonable period to carry out its
obligations under paragraph 1 of this
article, the receiving State may refuse to
recognize the person concerned as a
member of the mission.

ARTICLE 10

1. The Ministry for Foreign Affairs of
the receiving State, or such other ministry
as may be agreed, shall be notified of:

(@)  The appointment of members of the
mission, their arrival and their final
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departure or the termination of their
functions with the mission;

(b)  The arrival and final departure of a
person belonging to the family of a
member of the mission and, where
appropriate, the fact that a person becomes
or ceases to be a member of the family of
a member of the mission;

(c) The arrival and final departure of
private servants in the employ of persons
referred to in subparagraph (a) of this
paragraph and, where appropriate, the fact
that they are leaving the employ of such
persons;

(d) The engagement and discharge of
persons resident in the receiving State as
members of the mission or private
servants entitled to privileges and
immunities.

2. Where possible, prior notification
of arrival and final departure shall also be

given.
ARTICLE 11
1. In the absence of specific

agreement as to the size of the mission, the
receiving State may require that the size of
a mission be kept within limits considered
by it to be reasonable and normal, having
regard to circumstances and conditions in
the receiving State and to the needs of the
particular mission.

2. The receiving State may equally,
within similar bounds and on a non-
discriminatory basis, refuse to accept
officials of a particular category.
ARTICLE 12
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The sending State may not, without the
prior express consent of the receiving
State, establish offices forming part of the
mission in localities other than those in
which the mission itself is established.
ARTICLE 13

1. The head of the mission is
considered as having taken up his
functions in the receiving State either
when he has presented his credentials or
when he has notified his arrival and a true
copy of his credentials has been presented
to the Ministry for Foreign Affairs of the
receiving State, or such other ministry as
may be agreed, in accordance with the
practice prevailing in the receiving State
which shall be applied in a uniform
manner.

2. The order of presentation of
credentials or of a true copy thereof will
be determined by the date and time of the
arrival of the head of the mission.
ARTICLE 14

1. Heads of mission are divided into
three classes, namely:

(@) That of ambassadors or nuncios
accredited to Heads of State, and other
heads of mission of equivalent rank;

(b) That of envoys, ministers and
internuncios accredited to Heads of State;

(c) That of chargés d’affaires
accredited to Ministers for Foreign
Affairs.

2. Except as concerns precedence and
etiquette, there shall be no differentiation
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between heads of mission by reason of
their class.

ARTICLE 15

The class to which the heads of their
missions are to be assigned shall be agreed
between States.

ARTICLE 16

1. Heads of mission shall take
precedence in their respective classes in
the order of the date and time of taking up
their functions in accordance with article
13.

2. Alterations in the credentials of a
head of mission not involving any change
of class shall not affect his precedence.

3. This article is without prejudice to
any practice accepted by the receiving
State regarding the precedence of the
representative of the Holy See.
ARTICLE 17

The precedence of the members of the
diplomatic staff of the mission shall be
notified by the head of the mission to the
Ministry for Foreign Affairs or such other
ministry as may be agreed.

ARTICLE 18

The procedure to be observed in each State
for the reception of heads of mission shall
be uniform in respect of each class.
ARTICLE 19

1. If the post of head of the mission is
vacant, or if the head of the mission is
unable to perform his functions a charge
d’affaires ad interim  shall act
provisionally as head of the mission. The
name of the chargé d’affaires ad interim
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shall be notified, either by the head of the
mission or, in case he is unable to do so,
by the Ministry for Foreign Affairs of the
sending State to the Ministry for Foreign
Affairs of the receiving State or such other
ministry as may be agreed.

2. In cases where no member of the
diplomatic staff of the mission is present
in the receiving State, a member of the
administrative and technical staff may,
with the consent of the receiving State, be
designated by the sending State to be in
charge of the current administrative affairs
of the mission.

ARTICLE 20

The mission and its head shall have the
right to use the flag and emblem of the
sending State on the premises of the
mission, including the residence of the
head of the mission, and on his means of
transport.

ARTICLE 21

1. The receiving State shall either
facilitate the acquisition on its territory, in
accordance with its laws, by the sending
State of premises necessary for its mission
or assist the latter in obtaining
accommodation in some other way.

2. It shall also, where necessary, assist
missions in obtaining suitable
accommodation for their members.
ARTICLE 22

1.  The premises of the mission shall be
inviolable. The agents of the receiving
State may not enter them, except with the
consent of the head of the mission.
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2. The receiving State is under a
special duty to take all appropriate steps to
protect the premises of the mission against
any intrusion or damage and to prevent
any disturbance of the peace of the
mission or impairment of its dignity.

3. The premises of the mission, their
furnishings and other property thereon and
the means of transport of the mission shall
be immune from search, requisition,
attachment or execution.

ARTICLE 23

1. The sending State and the head of
the mission shall be exempt from all
national, regional or municipal dues and
taxes in respect of the premises of the
mission, whether owned or leased, other
than such as represent payment for
specific services rendered.

2. The exemption from taxation
referred to in this article shall not apply to
such dues and taxes payable under the law
of the receiving State by persons
contracting with the sending State or the
head of the mission.

ARTICLE 24

The archives and documents of the
mission shall be inviolable at any time and
wherever they may be.

ARTICLE 25

The receiving State shall accord full
facilities for the performance of the
functions of the mission.

ARTICLE 26

Subject to its laws and regulations
concerning zones entry into which is
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prohibited or regulated for reasons of
national security, the receiving State shall
ensure to all members of the mission
freedom of movement and travel in its
territory.

ARTICLE 27

1. The receiving State shall permit and
protect free communication on the part of
the mission for all official purposes. In
communicating with the Government and
the other missions and consulates of the
sending State, wherever situated, the
mission may employ all appropriate
means, including diplomatic couriers and
messages in code or cipher. However, the
mission may install and use a wireless
transmitter only with the consent of the
receiving State.

2. The official correspondence of the
mission shall be inviolable. Official
correspondence means all correspondence
relating to the mission and its functions.
3. The diplomatic bag shall not be
opened or detained.

4. The packages constituting the
diplomatic bag must bear visible external
marks of their character and may contain
only diplomatic documents or articles
intended for official use.

5. The diplomatic courier, who shall
be provided with an official document
indicating his status and the number of
packages constituting the diplomatic bag,
shall be protected by the receiving State in
the performance of his functions. He shall
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enjoy person inviolability and shall not be
liable to any form of arrest or detention.
6. The sending State or the mission
may designate diplomatic couriers ad hoc.
In such cases the provisions of paragraph
5 of this article shall also apply, except
that the immunities therein mentioned
shall cease to apply when such a courier
has delivered to the consignee the
diplomatic bag in his charge.

7. A diplomatic bag may be entrusted
to the captain of a commercial aircraft
scheduled to land at an authorized port of
entry. He shall be provided with an official
document indicating the number of
packages constituting the bag but he shall
not be considered to be a diplomatic
courier. The mission may send one of its
members to take possession of the
diplomatic bag directly and freely from
the captain of the aircraft.

ARTICLE 28

The fees and charges levied by the mission
in the course of its official duties shall be
exempt from all dues and taxes.
ARTICLE 29

The person of a diplomatic agent shall be
inviolable. He shall not be liable to any
form of arrest or detention. The receiving
State shall treat him with due respect and
shall take all appropriate steps to prevent
any attack on his person, freedom or

dignity.
ARTICLE 30
1.  The private residence of a

diplomatic agent shall enjoy the same

5 A (s b Al Alaal) (e Jol, 4
Llanll ge Joull g 4l 4 (i Y 4 5l
o3¢ (3l Lad 2 W gaSall i Cilel Y daally
A1 38 5 e el e

038 (e (3) b8l HlSal Blel 0 ae -1 (33) Bk
ooty led cmlaglall Cigal a5l
ASaY) (e adizall Agall gom Al Gleaally
Lo ¥ sana (5$5 a8 ) claia¥] laally Lalal)
Ll adiadl) A1) d

o8 (e SV Bl 8 agle (a gl clicy) 2
Gl Gpna padll aadll e Gl Guday salll
oy Aalall e shall & gaaall Aadd 8 53 S,
OS5 Y1y Legal aaiaall A gall Ule (g 153555 V)]
L Al agiald)

S eelaia¥) Glaall alSal Gueala | 558 ol
AR 50 sl saaiaall Al sall 8 Lgy Y gana () 5S3 08
ek 8 058 @A b ghall Gl el 3
G ade (asaid) clie) agle by ¥ palidl
Sl N el of Balall 3 (e Al 5 yadl)
Lgpal aaizall 4 gall e laia) (laall alSal Lga i
Jeadl sl e

A6 5 A5V i B ade (o peaid) slieY), 4
plad 8 4y HLaAY) dealisall (e aiay Y Balal) 028 (4
DL gl aded) Al claa¥) el
Algall oda 84 7 gansdll

o Al CEEY) sl sda alSal et V.5
(el ) i) e laia¥) laally dileial) due Leall

il 138 (e 482y B ) ) (e aiad Y L) LS

168




inviolability and protection as the
premises of the mission.

2. His papers, correspondence and,
except as provided in paragraph 3 of
article 31, his property shall likewise
enjoy inviolability.

ARTICLE 31

1. A diplomatic agent shall enjoy
immunity from the criminal jurisdiction of
the receiving State. He shall also enjoy
immunity from its civil and administrative
jurisdiction, except in the case of:

(@ A real action relating to private
immovable property situated in the
territory of the receiving State, unless he
holds it on behalf of the sending State for
the purposes of the mission;

(b)  An action relating to succession in
which the diplomatic agent is involved as
executor, administrator, heir or legatee as
a private person and not on behalf of the
sending State;

(c) An action relating to any
professional or commercial activity
exercised by the diplomatic agent in the
receiving State outside his official
functions.

2. A diplomatic agent is not obliged to
give evidence as a witness.

3. No measures of execution may be
taken in respect of a diplomatic agent
except in the cases coming under
subparagraphs (a), (b) and (c) of paragraph
1 of this article, and provided that the
measures concerned can be taken without
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infringing the inviolability of his person or
of his residence.

4. The immunity of a diplomatic agent
from the jurisdiction of the receiving State
does not exempt him from the jurisdiction
of the sending State.

ARTICLE 32

1. The immunity from jurisdiction of
diplomatic agents and of persons enjoying
immunity under article 37 may be waived
by the sending State.

2. Waiver must always be express.

3. The initiation of proceedings by a
diplomatic agent or by a person enjoying
immunity from jurisdiction under article
37 shall preclude him from invoking
immunity from jurisdiction in respect of
any counterclaim directly connected with
the principal claim.

4, Waiver of  immunity  from
jurisdiction in respect of civil or
administrative proceedings shall not be
held to imply waiver of immunity in
respect of the execution of the judgement,
for which a separate waiver shall be
necessary.

ARTICLE 33

1. Subject to the provisions of
paragraph 3 of this article, a diplomatic
agent shall with respect to services
rendered for the sending State be exempt
from social security provisions which may
be in force in the receiving State.

2. The exemption provided for in
paragraph 1 of this article shall also apply
to private servants who are in the sole
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employ of a diplomatic agent,
condition:

(@) That they are not nationals of or
permanently resident in the receiving
State; and

(b) That they are covered by the social
security provisions which may be in force
in the sending State or a third State.

3. A diplomatic agent who employs
persons to whom the exemption provided
for in paragraph 2 of this article does not
apply shall observe the obligations which
the social security provisions of the
receiving State impose upon employers.
4, The exemption provided for in
paragraphs 1 and 2 of this article shall not
preclude voluntary participation in the
social security system of the receiving
State provided that such participation is
permitted by that State.

5. The provisions of this article shall
not affect bilateral or multilateral
agreements concerning social security
concluded previously and shall not
prevent the conclusion of such agreements
in the future.

ARTICLE 34

A diplomatic agent shall be exempt from
all dues and taxes, personal or real,
national, regional or municipal, except:
(@ Indirect taxes of a kind which are
normally incorporated in the price of
goods or services;

(b) Dues and taxes on private
immovable property situated in the
territory of the receiving State, unless he

on
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holds it on behalf of the sending State for
the purposes of the mission;

(c) Estate, succession or inheritance
duties levied by the receiving State,
subject to the provisions of paragraph 4 of
article 39;

(d) Dues and taxes on private income
having its source in the receiving State and
capital taxes on investments made in
commercial undertakings in the receiving
State;

(e) Charges levied for specific services
rendered;
()  Registration, court or record fees,

mortgage dues and stamp duty, with
respect to immovable property, subject to
the provisions of article 23.

ARTICLE 35

The receiving State shall exempt
diplomatic agents from all personal
services, from all public service of any
kind whatsoever, and from military
obligations such as those connected with
requisitioning, military contributions and
billeting.

ARTICLE 36

1. The receiving State shall, in
accordance with such laws and regulations
as it may adopt, permit entry of and grant
exemption from all customs duties, taxes,
and related charges other than charges for
storage, cartage and similar services, on:

(@) Articles for the official use of the
mission;
(b) Articles for the personal use of a

diplomatic agent or members of his family
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forming part of his household, including
articles intended for his establishment.

2. The personal baggage of a
diplomatic agent shall be exempt from
inspection, unless there are serious
grounds for presuming that it contains
articles not covered by the exemptions
mentioned in paragraph 1 of this article, or
articles the import or export of which is
prohibited by the law or controlled by the
quarantine regulations of the receiving
State. Such inspection shall be conducted
only in the presence of the diplomatic
agent or of his authorized representative.
ARTICLE 37

1. The members of the family of a
diplomatic agent forming part of his
household shall, if they are not nationals
of the receiving State, enjoy the privileges
and immunities specified in articles 29 to
36.

2. Members of the administrative and
technical staff of the mission, together
with members of their families forming
part of their respective households, shall,
if they are not nationals of or permanently
resident in the receiving State, enjoy the
privileges and immunities specified in
articles 29 to 35, except that the immunity
from civil and administrative jurisdiction
of the receiving State specified in
paragraph 1 of article 31 shall not extend
to acts performed outside the course of
their duties. They shall also enjoy the
privileges specified in article 36,
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paragraph 1, in respect of articles imported
at the time of first installation.

3. Members of the service staff of the
mission who are not nationals of or
permanently resident in the receiving
State shall enjoy immunity in respect of
acts performed in the course of their
duties, exemption from dues and taxes on
the emoluments they receive by reason of
their employment and the exemption
contained in article 33.

4. Private servants of members of the
mission shall, if they are not nationals of
or permanently resident in the receiving
State, be exempt from dues and taxes on
the emoluments they receive by reason of
their employment. In other respects, they
may enjoy privileges and immunities only
to the extent admitted by the receiving
State. However, the receiving State must
exercise its jurisdiction over those persons
in such a manner as not to interfere unduly
with the performance of the functions of
the mission.

ARTICLE 38

1. Except insofar as additional
privileges and immunities may be granted
by the receiving State, a diplomatic agent
who is a national of or permanently
resident in that State shall enjoy only
immunity  from  jurisdiction,  and
inviolability, in respect of official acts
performed in the exercise of his functions.
2. Other members of the staff of the
mission and private servants who are
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nationals of or permanently resident in the
receiving State shall enjoy privileges and
immunities only to the extent admitted by
the receiving State. However, the
receiving State must exercise its
jurisdiction over those persons in such a
manner as not to interfere unduly with the
performance of the functions of the
mission.

ARTICLE 39

1. Every person entitled to privileges
and immunities shall enjoy them from the
moment he enters the territory of the
receiving State on proceeding to take up
his post or, if already in its territory, from
the moment when his appointment is
notified to the Ministry for Foreign Affairs
or such other ministry as may be agreed.
2. When the functions of a person
enjoying privileges and immunities have
come to an end, such privileges and
immunities shall normally cease at the
moment when he leaves the country, or on
expiry of a reasonable period in which to
do so, but shall subsist until that time, even
in case of armed conflict. However, with
respect to acts performed by such a person
in the exercise of his functions as a
member of the mission, immunity shall
continue to subsist.

3. In case of the death of a member of
the mission, the members of his family
shall continue to enjoy the privileges and
immunities to which they are entitled until
the expiry of a reasonable period in which
to leave the country.
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4, In the event of the death of a
member of the mission not a national of or
permanently resident in the receiving
State or a member of his family forming
part of his household, the receiving State
shall permit the withdrawal of the
movable property of the deceased, with
the exception of any property acquired in
the country the export of which was
prohibited at the time of his death. Estate,
succession and inheritance duties shall not
be levied on movable property the
presence of which in the receiving State
was due solely to the presence there of the
deceased as a member of the mission or as
a member of the family of a member of the
mission.

ARTICLE 40

1. If a diplomatic agent passes through
or is in the territory of a third State, which
has granted him a passport visa if such
visa was necessary, while proceeding to
take up or to return to his post, or when
returning to his own country, the third
State shall accord him inviolability and
such other immunities as may be required
to ensure his transit or return. The same
shall apply in the case of any members of
his family enjoying privileges or
immunities who are accompanying the
diplomatic agent, or travelling separately
to join him or to return to their country.

2. In circumstances similar to those
specified in paragraph 1 of this article,
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third States shall not hinder the passage of
members of the administrative and
technical or service staff of a mission, and
of members of their families, through their
territories.

3. Third States shall accord to official
correspondence and  other official
communications in transit, including
messages in code or cipher, the same
freedom and protection as is accorded by
the receiving State. They shall accord to
diplomatic couriers, who have been
granted a passport visa if such visa was
necessary, and diplomatic bags in transit,
the same inviolability and protection as
the receiving State is bound to accord.

4, The obligations of third States
under paragraphs 1, 2 and 3 of this article
shall also apply to the persons mentioned
respectively in those paragraphs, and to
official communications and diplomatic
bags, whose presence in the territory of the
third State is due to force majeure.
ARTICLE 41

1. Without  prejudice to  their
privileges and immunities, it is the duty of
all persons enjoying such privileges and
immunities to respect the laws and
regulations of the receiving State. They
also have a duty not to interfere in the
internal affairs of that State.

2. All official business with the
receiving State entrusted to the mission by
the sending State shall be conducted with
or through the Ministry for Foreign
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Affairs of the receiving State or such other
ministry as may be agreed.

3. The premises of the mission must
not be used in any manner incompatible
with the functions of the mission as laid
down in the present Convention or by
other rules of general international law or
by any special agreements in force
between the sending and the receiving
State.

ARTICLE 42

A diplomatic agent shall not in the
receiving State practise for personal profit
any professional or commercial activity.
ARTICLE 43

The function of a diplomatic agent comes
to an end, inter alia:

(@) Onnatification by the sending State
to the receiving State that the function of
the diplomatic agent has come to an end;
(b)  On notification by the receiving
State to the sending State that, in
accordance with paragraph 2 of article 9,
it refuses to recognize the diplomatic
agent as a member of the mission.
ARTICLE 44

The receiving State must, even in case of
armed conflict, grant facilities in order to
enable persons enjoying privileges and
immunities, other than nationals of the
receiving State, and members of the
families of such persons irrespective of
their nationality, to leave at the earliest
possible moment. It must, in particular, in
case of need, place at their disposal the
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necessary means of transport for
themselves and their property.

ARTICLE 45

If diplomatic relations are broken off
between two States, or if a mission is
permanently or temporarily recalled:

(@ The receiving State must, even in
case of armed conflict, respect and protect
the premises of the mission, together with
its property and archives;

(b)  The sending State may entrust the
custody of the premises of the mission,
together with its property and archives, to
a third State acceptable to the receiving
State;

(c) The sending State may entrust the
protection of its interests and those of its
nationals to a third State acceptable to the
receiving State.

ARTICLE 46

A sending State may with the prior
consent of a receiving State, and at the
request of a third State not represented in
the receiving State, undertake the
temporary protection of the interests of the
third State and of its nationals.

ARTICLE 47

1. In the application of the provisions
of the present Convention, the receiving
State shall not discriminate as between
States.

2. However, discrimination shall not
be regarded as taking place:

(@ Where the receiving State applies
any of the provisions of the present
Convention restrictively because of a
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restrictive application of that provision to
its mission in the sending State;

(b)  Where by custom or agreement
States extend to each other more
favourable treatment than is required by
the provisions of the present Convention.
ARTICLE 48

The present Convention shall be open for
signature by all States Members of the
United Nations or of any of the specialized
agencies Parties to the Statute of the
International Court of Justice, and by any
other State invited by the General
Assembly of the United Nations to
become a Party to the Convention, as
follows: until 31 October 1961 at the
Federal Ministry for Foreign Affairs of
Austria and subsequently, until 31 March
1962, at the United Nations Headquarters
in New York.

ARTICLE 49

The present Convention is subject to
ratification.  The  instruments  of
ratification shall be deposited with the
Secretary-General of the United Nations.
ARTICLE 50

The present Convention shall remain open
for accession by any State belonging to
any of the four categories mentioned in
article 48. The instruments of accession
shall be deposited with the Secretary-
General of the United Nations.
ARTICLE 51

1.  The present Convention shall enter
into force on the thirtieth day following
the date of deposit of the twenty-second
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instrument of ratification or accession
with the Secretary-General of the United
Nations.

2. For each State ratifying or acceding
to the Convention after the deposit of the
twenty-second instrument of ratification
or accession, the Convention shall enter
into force on the thirtieth day after deposit
by such State of its instrument of
ratification or accession.

ARTICLE 52

The Secretary-General of the United
Nations shall inform all States belonging
to any of the four categories mentioned in
article 48:

(@) Of signatures to the present
Convention and of the deposit of
instruments of ratification or accession, in
accordance with articles 48, 49 and 50;
(b) Of the date on which the present
Convention will enter into force, in
accordance with article 51.

ARTICLE 53

The original of the present Convention, of
which the Chinese, English, French,
Russian and Spanish texts are equally
authentic, shall be deposited with the
Secretary-General of the United Nations,
who shall send certified copies thereof to
all States belonging to any of the four
categories mentioned in article 48.

IN  WITNESS WHEREOF the
undersigned Plenipotentiaries, being duly
authorized thereto by their respective
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Governments, have signed the present
Convention.

DONE at Vienna this eighteenth day of
April one thousand nine hundred and
sixty-one.
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