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Abstract

The Internet has managed to define the true existence of
digital commerce , as there is no specific place whose law
can be applied, which requires a special law to be governed
by it in @ manner the achieves the security of the law sought
by the contractors, as electronic transactions resulted in
many disputes and legal problems that the attribution rules
often failed to find appropriate solutions for them , This
prompted some to call for the application of material,
conditional, and realistic rules as a solution to electronic
commerce contract disputes. These rules and developments
appeared far from national laws, with a role of directives,
international agreements and model laws, in addition to the
customs and norms prevailing in the field of international
trade, in order to keep pace with the expansion of the use of
the technical network. In concluding commercial contracts,
they are rules that establish a direct regulation, responsive in

.their content and objectives to electronic transactions
The privacy of these contracts has been imposed to find
alternative rules in the electronic world to settle disputes
resulting from them, which can be called rules not issued by
states or electronic substantive law, which many
international organizations have resorted to, but despite the
challenges that hinder its development and spread, which
were represented in In the absence of a legal base that
accommodates it and a legislative framework that regulates
it.
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The parties may at any time agree to subject the contract to a law other

than that which previously governed it, whether as a result of an

earlier choice made under this Article or of other provisions of this

Regulation. Any change in the law to be applied that is made after the

conclusion of the contract shall not prejudice its formal validity under
Article 11 or adversely affect the rights of third parties.
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Article 4, Applicable law in the absence of choice

1. To the extent that the law applicable to the contract has not been

chosen in accordance with Article 3 and without prejudice to Articles
5 to 8, the law governing the contract shall be determined as follows:
(a) a contract for the sale of goods shall be governed by the law of the
country where the seller has his habitual residence;

(b) a contract for the provision of services shall be governed by the
law of the country where the service provider has his habitual
residence;

(c) a contract relating to a right in rem in immovable property or to a
tenancy of immovable property shall be governed by the law of the
country where the property is situated;

(d) notwithstanding point (c), a tenancy of immovable property
concluded for temporary private use for a period of no more than six
consecutive months shall be governed by the law of the country where
the landlord has his habitual residence, provided that the tenant is a
natural person and has his habitual residence in the same country:

(e) a franchise contract shall be governed by the law of the country
where the franchisee has his habitual residence:

(F) a distribution contract shall be governed by the law of the country
where the distributor has his habitual residences

(9) a contract for the sale of goods by auction shall be governed by the
law of the country where the auction takes place, if such a place can
be determined:

(h) a contract concluded within a multilateral system which brings
together or facilitates the bringing together of multiple third-party
buying and selling interests in financial instruments, as defined by
Article 4(1), point (17) of Directive 2004/39/EC, in accordance with
non-discretionary rules and governed by a single law, shall be
governed by that law.

2. Where the contract is not covered by paragraph 1 or where the
elements of the contract would be covered by more than one of points
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(@) to (h) of paragraph 1, the contract shall be governed by the law of
the country where the party required to effect the characteristic
performance of the contract has his habitual residence.

3.Where it is clear from all the circumstances of the case that the
contract is manifestly more closely connected with a country other
than that indicated in paragraphs 1 or 2, the law of that other country
shall apply.

4. Where the law applicable cannot be determined pursuant to
paragraphs 1 or 2, the contract shall be governed by the law of the
country with which it is most closely connected.
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" Paragraph 2 shall not apply if the characteristic performance cannot
be determined, and the presumptions in paragraphs 2, 3 and 4 shall be

disregarded if it appears from the circumstances as a whole that the
contract is more closely connected with another country ."
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2 DUASO CALES Rosairo, La determination du cadre juridictionnel

et |législative applicable aux contrats de cyberconsoommation,
Novembre 2002, Les électroniques, VVol.8, N.1, automne, 2002.p.7.
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"1_ A défaut d’élection de droit, le contrat est régi par le droit de
I’Etat avec lequel il présente les liens les plus étroits.
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2 Ces liens sont réputés exister avec 1’Etat dans lequel la partie qui
doit fournir la prestation caractéristique a sa résidence habituelle ou, si
le contrat est conclu dans 1’exercice d’une activité professionnelle ou
commerciale, son établissement.

3_ Par prestation caractéristique, on entend notamment:

a. la prestation de I’aliénateur, dans les contrats d’aliénation*

b. la prestation de la partie qui confere 1’usage, dans les contrats
portant sur I’usage d’une chose ou d’un droit:

c. la prestation de service dans le mandat, le contrat d’entreprise

et d’autres contrats de prestation de service:

d. la prestation du dépositaire, dans le contrat de dépot:

e. la prestation du garant ou de la caution, dans les contrats de

garantie ou de cautionnement."
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_ Par Martin H. Gode, Les contrats du commerce international,
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http://www.stoessel.ch/hei/dip/contrats commerce international jacg

uet.pdf, p.5.
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d’exception dans les conflits de lois, Riv.crit. DIP, Paris, 2003.P.36.
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_ L’encadrement juridique permet d’assurer la confiance nécessaire
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L. Article 28. Régles applicables au fond du différend

1 Le tribunal arbitral tranche le différend conformément aux régles
de droit choisies par les parties comme étant applicables au fond du
différend. Toute désignation de la loi ou du systeme juridique d'un
Etat donné est considérée, sauf indication contraire expresse, comme
désignant directement les regles juridiques de fond de cet Etat et non

ses regles de conflit de lois.
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Abstract

The Internet has managed to define the true existence of
digital commerce , as there is no specific place whose law
can be applied, which requires a special law to be governed
by it in @ manner the achieves the security of the law sought
by the contractors, as electronic transactions resulted in
many disputes and legal problems that the attribution rules
often failed to find appropriate solutions for them , This
prompted some to call for the application of material,
conditional, and realistic rules as a solution to electronic
commerce contract disputes. These rules and developments
appeared far from national laws, with a role of directives,
international agreements and model laws, in addition to the
customs and norms prevailing in the field of international
trade, in order to keep pace with the expansion of the use of
the technical network. In concluding commercial contracts,
they are rules that establish a direct regulation, responsive in

.their content and objectives to electronic transactions
The privacy of these contracts has been imposed to find
alternative rules in the electronic world to settle disputes
resulting from them, which can be called rules not issued by
states or electronic substantive law, which many
international organizations have resorted to, but despite the
challenges that hinder its development and spread, which
were represented in In the absence of a legal base that
accommodates it and a legislative framework that regulates
it.






Syrian Arab Republic
Damascus University

Faculty of Law
Department of International Law

Rules Applicable to international
Contract Disputes for Electronic

commerce
(Comparative study between the conflictual
and materialistic approaches)

A dissertation submitted in partial
fulfillment of the requirements for the
degree of Ph.D. in International Law

by
Mohammad abd Allah alabd Allah

Supervisor
D. Sager hammed al khabor

2023/1444



	االإهداء-1
	االإهداء-1 (1)
	‫‫رسالة بعد -الدكتورممحمد العبدالله-1
	‫‫رسالة بعد -الدكتورممحمد العبدالله-1 (1)
	المعدل الغلاف باللغة الانجليزية

