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Abstract

Absence is a procedural penalty that results whenever a judicial judgment hits a
grave defect that violates one of its pillars. Jurisprudence and the judiciary differ in
determining the place of this penalty, whether it is limited to the judicial judgment or
extends to the entire procedural work. Violation of it, and what is not like this or is
nothing more than an impurity that violates the conditions for the validity of the
judicial ruling only, and it is also taken as a penalty for the absence that jurisprudence
and the judiciary did not decide on the effects of the invalid judicial ruling, nor on the

conditions and procedures necessary to adhere to the lack of it.

The reason for this controversy and shortcoming in the theory of absence is that it
is purely an invention of jurisprudence and the judiciary, since the absence lacks
legislative support, with the exception of what was codified by the Yemeni legislator

in this regard.

Hence the problem of research in the absence of judicial judgment, especially
since jurisprudence and the judiciary did not settle on a single word regarding the
theory of absence, as the dispute between them and them still exists, whether in terms
of determining the location of absence and controlling its causes, or in terms of

explaining the effects of absence and the methods and procedures for adhering to it.

On the other hand, the importance of research in this regard appeared, with the
aim of establishing a general theory that defines the scope of absence, controls its

causes, and shows its effects and ways to adhere to it.

It was found through this study that the absence of a procedural penalty that
affects the judicial ruling without other procedures, and is caused by a defect in one of
the two pillars of the judicial ruling (jurisdiction or litigation), and that the executed
judgment does not accept correction and does not fortify with the passage of time and
does not possess the authority of the res judicata and does not exhaust the jurisdiction
of the court It is possible to adhere to its absence by all legal means, whether original,
such as appealing with ordinary, extraordinary, special, exceptional, or exceptional
methods of appeal, by pleading for the absence of a judicial ruling during its
implementation stage or by another lawsuit in which the invalid judgment is raised, or
by filing a lawsuit initiated with a request The absence of it shall be held before the

court that issued it.
This study revealed, in the absence of judicial ruling, a set of results, and we

concluded a set of recommendations that could constitute legal texts that form a
supplement to what the jurisprudence and the judiciary presented in this regard, and

would guide the Syrian legislator if it inclined to codify the provisions of absence.
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